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PREFACE

ear readers,

This issue of Arbitration.ru is dedicated to the resolution of acrospace

disputes. In 2021 we celebrate the 60th anniversary of the first human

spaceflight with a cosmonaut Yuri Gagarin on board the spaceship
Vostok 1, which took place on 12 April 1961. After Yuri Gagarin returned
from the first spaceflight, the USSR Premier Mr. Khrushchev cornered Gagarin
"So tell me, Yuri, did you see God up there?" After a moment's pause Gagarin
answered, "Yes sir, I did." Khrushchev frowned. "Don't tell anyone," he said.
Sometime later, Gagarin met with the Pope, who took Gagarin aside. "So tell
me, my child, did you see God up there?" Gagarin hesitated and replied, "No sir,
I did not." "Don't tell anyone," said the Pope.

At that time, the knowledge about outer space was almost sacral. First hu-
man steps into outer space were dictated by strategic interests of the competing superpowers and the results
of space exploration were available to a few people. Several decades later the outer space opened its possi-
bilities to the entire humanity and the benefits of space exploration are available to many people — telecom-
munications, navigation, environmental and climate monitoring, exploration of natural resources on Earth,
research and development, and many other spheres.

Consequently, intensification of outer space activities triggers many commercial and interstate disputes.
In the current issue of our journal, some of the leading experts discuss the present and the future of space law
and dispute resolution. We hope that the reader will find this issue both interesting and useful.

Roman Zykov,

Secretary General of the Russian Arbitration Association,

Managing partner with Mansors law firm

BaxkaeMble YnTaTeu!

IIpencraBasieM BallleMy BHUMAaHUIO CBEXUII HOMep >XypHayia Arbitration.ru, mocBsIIEHHBINA BO-

IIpocaM pa3pelleHns CITOPOB B aapoKocMudeckoii cdepe. B 2021 roay ncnonasiercst 60 et moJie-

Ty TIEpBOTO 4esioBeKa B KocMoc. 12 ampens 1961 roma FOpwuii [arapua Ha KocMrU4ecKoM KopabJie
«BocTok-1» caenan BUTOK BOKPYT 3eMJIM M COBEPILIJ YCIelHyo mocaaky. [Tocie noneta Hukurta Xpyuien
crpocui TarapuHa, He Buael M TOT B KocMoce bora. «Bupen», — mouryTryi KocMoHaBT. «Torma HUKOMy
00 9TOM He paccKasblBali», — mocoBeToBaa XpylueB. [To3:xke Ta ke UCTOpUS TOBTOPUJIACH HA TPUEME Y TTarlbl
puMcKkoro — Ho nare TarapuH orBeTu, uro bora He Bunea. «Hukomy 06 3ToOM HE TOBOpU», — ITOIPOCHUIT
MOHTUDUK.

HeiicTBUTENIPHO, B T€ TOALI 3HAHMUSI O KOCMOCEe ObUIM cakpajibHbIMU. HeoOXomnmMocTh KOCMUYECKIX
II0JIETOB ObLIa MPOIMKTOBAHA CTpAaTeTMUECKUMM MHTepecaMi KOHKYPHUPYIOIIUX CBEpXAepXKaB, U pe3yiib-
TaThl ObUTM U3BECTHBI JIUIIb Y3KOMY KPYTy YYEHBIX. 3a AeCATUICTUS CUTyallMsl U3MEHMIACh, KOCMOC CTaJl
nJoctyrneH MHOTUM. CeromHs ero IjIogaMy IOJIb3yeTcsl BCe UYeJIOBEYECTBO — 3TO TEJICKOMMYHUKALIMU, Ha-
BUTALNS, SKOJOTUUECKUI M KIMMAaTUYeCKUII MOHUTOPWHI, pa3BelaKa ITOJIE3HBIX MCKOMaeMbIX Ha 3emiie,
Hay4HBIC UCCIICHOBAaHMS U TIP.

NHTeHcnduUKaLms KOCMUYECKOM TeITeTbHOCTY HEM30eKHO TOBJIEKIa 3a cOO0I 1 YBeJIMUEHUE YHC-
JIa CIIOPHBIX CUTYallMii KaK B KOMMEpPYECKOI, TaK M B MEXTOCyIapCTBeHHON ITockocTu. Ha crpanuiiax
HallIeTo XKypHaJia Beayllye CIelMaalCcThl pacCKa3bIiBalOT O Haubojiee 3HAUMMBbIX BOIIPOCAaX COBPEMEHHOTO
KOCMMYECKOTO ¥ aBMAIlMOHHOTO TIpaBa, mpobjieMax, BO3MOXKHOCTIX M OyAyIIeM oTpaciii. Mbl Hameemcsl,
YTO YATATEJI HAWIYT [IJ1 ce0sl MHOTO MHTEPECHOTO.

IToexanu!

Poman 3vikos,

eeHepanvHulil cekpemaps Apoumpanicroii Accouuayuu (Poccus),

ynpaeasgiouuil napmuep ropuduyeckoil pupmot «Mancopce»
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SPACE LAW AND THE RESOLUTION
OF DISPUTES ON SPACE ACTIVITIES

6

Professor Frans von der Dunk
Chair of Space Law at the
University of Nebraska-Lincoln

The nature of international space law from
the perspective of dispute resolution

With the ever-increasing importance of space assets and space-derived services for ter-
restrial societies, also the question of how to peacefully resolve any disputes regarding
space activities — political, socio-economic or commercial — becomes an ever-more
important topic.

‘Space activities” from this perspective encompass a wide range of various ac-
tivities, to be defined as “activities in, or predominantly and intentionally directed
at outer space”.! This is essentially confirmed by national space laws to the extent they
define the scope ratione materiae’ of their respective regimes with reference to such
a concept of ‘space activity’.’

Consequently, ‘space law’ should — /lafo sensu* — be defined as the sum of “every
legal or regulatory regime having a significant impact, even if implicitly or indirectly,
on at least one type of space activity or major space application”.’ By dint furthermore

! F.G. von der Dunk, Private Enterprise and Public Interest in the European ‘Spacescape’ (1998),
13. Cf. also e.g. in great detail relevant chapters in Outer Space in Society, Politics and Law
(Eds. C. Briinner & A. Soucek) (2011), 1-177.

2 By reason of the matter. — Editor’s note.

3Cf. e.g. Art. 2(1), Law of the Russian Federation on Space Activities, No. 5663-1, 20 August 1993,
effective 6 October 1993; National Space Legislation of the World, Vol. I (2001), 101; United Na-
tions/Nigeria Workshop on Space Law, National Legislation and Policy — Selected Texts (2005),
162 (“space activity shall be defined as any activity immediately connected with operations to ex-
plore and use outer space”); Sec. 1, UK Outer Space Act, 18 July 1986, 1986 Chapter 38, National
Space Legislation of the World, Vol. I (2001), at 293; Space Law — Basic Legal Documents, E.I;
36 Zeitschrift fiir Luft- und Weltraumrecht (1987), 12 (the Act applies to “(a) launching or procuring
the launch of a space object; (b) operating a space object; [or] (c) any activity in outer space”);
Sec. 1, 2I° bullet, South African Space Affairs Act, No. 84 of 1993, of 23 June 1993, entered into
Jforce 6 September 1993; Government Gazette, Vol. 337, No. 14917, of 2 July 1993; National Space
Legislation of the World, Vol. I (2001), 413 (“‘space activities’ means the activities directly con-
tributing to the launching of spacecraft and the operation of such craft in outer space”); Sec. 1(b),
Dutch Space Law, 24 January 2007; 80 Staatsblad (2007); Nationales Weltraumrecht / National
Space Law (2008), at 201 (“space activities: the launch, the flight operation or the guidance
of space objects in outer space”).

4 Speaking broadly. — Editor’s note.

3 F.G. von der Dunk, Preface, in Handbook of Space Law (Eds. F.G. von der Dunk & F. Tronchetti)
(2015), xxvi.

| Arbitration.ru




of the inherent nature of outer space as internation-
al, reflected in the legal status of the realm as a kind
of ‘global commons’,® it is principally (public) inter-
national law that rules the activities conducted there
or making use of space assets or space-derived services.

With a view to the resolution of disputes under
international space law, however, it is important to re-
alize that the extent, scope and nature of human ac-
tivity in outer space has undergone profound changes
since the beginning of the Space Age, generally agreed
to have been ushered in by the launch of Sputnik-I as
the first man-made object to orbit the Earth, in 1957.

In that first phase of the Space Age only a few
actors were truly active in space. On the one hand,
in the absence of any economic or commercial ap-
plication, merely three profound rationales ex-
isted for undertaking space activities: military
and security-related’, prestige-oriented® and scientif-
ic’. On the other hand, space activities required enor-
mous expenses and cutting-edge technology — but
nevertheless remained extremely risky as well.!?

As a consequence, only States were principally
able to undertake such activities. As a matter of fact,
for a considerable time after Sputnik-I, only the two
superpowers were willing to run comprehensive space
programmes; to the extent other States were involved

I SPACE LAW AND DISPUTE RESOLUTION TODAY | ANALYTICS

at all, this was by and large limited to a few close larg-
er allies of these two, basically piggybacking on their
activities, or States more generally combining re-
sources in intergovernmental organizations.

Over time, however, a few related developments
conspired to broaden the array of actors in outer space
very fundamentally. Ongoing technological develop-
ments allowed for making downstream (and down-
on-Earth) practical applications increasingly feasible
and economically viable, inviting both other countries
than the two superpowers — including also develop-
ing ones — and the private sector, looking for poten-
tially profitable new business opportunities, to enter
the world of outer space. The waning of the Cold War
and its replacement by a multi-polar geopolitical in-
ternational environment equally allowed for and even
induced the interest and participation in space activ-
ities of more and more States as well as intergovern-
mental and non-governmental entities.'!

Yet, the major space treaties, even if only rudi-
mentarily in many respects providing for the main le-
gal framework for space activities, were never adapted
to these paradigm changes. They remained focused
on military/security, prestige and scientific aspects
of space activities, as well as on the legal rules, rights
and obligations of States in that context.'?

¢ See Arts. 1, esp. 11, Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, including
the Moon and Other Celestial Bodies (hereafter Outer Space Treaty), London/Moscow/Washington, done 27 January 1967, en-
tered into force 10October 1967; 610 UNTS 205; TIAS 6347; 18§ UST 2410; UKTS 1968 No. 10; Cmnd. 3198; ATS 1967 No. 24;
6 ILM 386 (1967). Cf. further S. Hobe, Article I, in Cologne Commentary on Space Law (Eds. S. Hobe, B. Schmidt-Tedd
& K.U. Schrogl) Vol. I (2009), 25-43; S.R. Freeland & R.S. Jakhu, Article 11, in Cologne Commentary on Space Law
(Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. I (2009), 44-63; B. Cheng, Studies in International Space Law (1997),
434-44; M. Lachs, The Law of Outer Space (reprint 2010), 44-5.

7 Le., locked in a Cold War, rocket and satellite technology was considered crucial by both the Soviet Union and the United
States for survival.

8 Le., both the Soviet Union and the United States wanted to convince the rest of the world that its politico-economic system
was superior to that of the other.

? Le., using space technology and exploration was envisaged to enhance humankind’s scientific knowledge both about outer
space itself and about the Earth, its environment and history.

10Cf. also P. Jankowitsch, Thebackgroundandhistoryofspacelaw, in HandbookofSpace Law(Eds. F.G.vonder Dunk & F. Tronchetti)
(2015), e.g. 2-5; C. Venet, The economic dimension, in Outer Space in Society, Politics and Law (Eds. C. Briinner & A. Soucek)
(2011), 55-72.

I See in greater detail F.G. von der Dunk, As Space Law Comes to Nebraska, Space Comes Down to Earth, 87 Nebraska
Law Review (2008), 500-5; also P. Jankowitsch, The background and history of space law, in Handbook of Space Law
(Eds. F.G. von der Dunk & F. Tronchetti)(2015), 20-8, C. Venet, The economic dimension, in Outer Space in Society, Politics
and Law (Eds. C. Briinner & A. Soucek)(2011), 73-91.

12 See further e.g. F.G. von der Dunk, Advanced Introduction to Space Law (2020), 18-23; S. Hobe, Historical Background,
in Cologne Commentary on Space Law (Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. I (2009), 1-17.
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Given the special nature of space activities and the re-
sulting relative novelty of the involvement of non-State
actors in this supremely international environment, "
it should come as no surprise that also the availabili-
ty of legal instruments to solve relevant legal disputes
has remained rather limited so far.

The Outer Space Treaty and
dispute resolution

The most fundamental and comprehensive space law
convention, the 1967 Outer Space Treaty'* which
provides the general legal framework for all space
activities, thus did not include any clause on dispute
resolution — only some general provisions remotely
related to the possibility of States becoming unsatis-
fied with the framework regime as it stood. Note that
the Treaty itself, often nicknamed the ‘Principles Trea-
ty’, includes more broad and generally worded princi-
ples and concepts than specific hard and fast rules.
While generic clauses allow States to propose
amendments to the Treaty in case they become dis-

satisfied with its contents," or even altogether with-
draw from it at one year’s notice'®, the overarching
approach of the Treaty is for international coopera-
tion to prevent or minimize the chances of conflicts
arising'” and for (partially obligatory) consultation
in case certain conflicts nevertheless would arise.'®

This effectively — for what it is worth — makes
Article IIT of the Treaty the most relevant clause
with regard to dispute settlement. It provides in full:

States Parties to the Treaty shall carry on activi-
ties in the exploration and use of outer space, includ-
ing the Moon and other celestial bodies, in accor-
dance with international law, including the Charter
of the United Nations, in the interest of maintaining
international peace and security and promoting in-
ternational cooperation and understanding."’

Widely interpreted as providing a fall-back clause
allowing the application of general public international
law to outer space and space activities wherever the /lex
specialis is moot, unclear or otherwise inapplicable,
it means in the present context that also the general
dispute resolution mechanisms of public international
law may in principle be applied to space disputes.

3 See on this further e.g. F.G. von der Dunk, International space law, in Handbook of Space Law (Eds. F.G. von der Dunk
& F. Tronchetti)(2015), 29-32, 44-9; M. Gerhard, Article VI, in Cologne Commentary on Space Law (Eds. S. Hobe,
B. Schmidt-Tedd & K.U. Schrogl) Vol. I (2009), 103-25.

" Supra, n. 6. See in some detail on the Outer Space Treaty’s provisions relevant here G.M. Goh, Dispute Settlement in Inter-
national Space Law (2007), 24-31; M. Williams, Dispute resolution regarding space activities, in Handbook of Space Law
(Eds. F.G. von der Dunk & F. Tronchetti)(2015), 999-1003.

15 See Art. XV, Outer Space Treaty (supra n. 6). See further G.M. Goh, Articles XIV—XVII, in Cologne Commentary on Space
Law (Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. I (2009), 226-7.

16 See Art. XVI, Outer Space Treaty (supra n. 6). Note, however, that the Treaty is generally considered to reflect custom-
ary international law; hence withdrawal from the Treaty as such would hardly impact the obligations of a withdrawing
State pursuant to the rules codified in it, as they would retain their force as obligations under customary international law.
See V.S. Vereshchetin & G.M. Danilenko, Custom as a Source of International Law of Outer Space, 13 Journal of Space Law
(1985), 22-35; also F.G. von der Dunk, Advanced Introduction to Space Law (2020), 6-8.

I7Cf. e.g. Arts. 111, X, XI, Outer Space Treaty (supra n. 6). See further O. Ribbelink, Article 111, in Cologne Commentary
on Space Law (Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. I (2009), 64-9; A. Kapustin, Article X, in Cologne Com-
mentary on Space Law (Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. I (2009), 183-8; J.F. Mayence & T. Reuter,
Article X1, in Cologne Commentary on Space Law (Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. I (2009), 189-206.
18Cf. esp. Arts. IX (referencing activities that could harm other States’ activities, where States have obligations and rights to ini-
tiate “international consultations”), XIII (referencing the specific contexts of intergovernmental organizations as instruments
for institutionalized international cooperation to help “resolve(...)” “practical questions arising in connection” with the orga-
nization’s activities), Outer Space Treaty (supra n. 6). See further S. Marchisio, Article I1X, in Cologne Commentary on Space
Law (Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. I (2009), 169-82; U.M. Bohimann & G. Suess, Article XI1II,
in Cologne Commentary on Space Law (Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. I (2009), 215-22.

1 Art. 111, Outer Space Treaty (supra n. 6). See further O. Ribbelink, Article 111, in Cologne Commentary on Space Law
(Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. I (2009), 64-9.
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Thus, also such disputes at least if “likely to endanger
the maintenance of international peace and security,
shall, first of all, seek a solution by negotiation, enqui-
ry, mediation, conciliation, arbitration, judicial set-
tlement, resort to regional agencies or arrangements,
or other peaceful means of their own choice”.?
In other words: States retain their freedom, at least
in first instance, to avail themselves of any peaceful
means they would consider appropriate. The UN Se-
curity Council is endowed with some residual rights
to step in in case this default option would not suffice
to avoid threats to international peace and security,
whereas the UN General Assembly can also be seized
by States for the purpose of solving their disputes.?'

Most notably, of course, the UN Charter estab-
lished and provided accessibility to the International
Court of Justice (ICJ), following the Charter’s Ar-
ticle 92 “the principal judicial organ of the United
Nations” and generally recognized as the most au-
thoritative international judicial body for the solution
of any disputes brought before it.??

There are, however, two major limitations
to the Court’s jurisdiction, which are increasing-

I SPACE LAW AND DISPUTE RESOLUTION TODAY | ANALYTICS

ly relevant also in the context of outer space. First,
the jurisdiction to decide on disputes is limited
to cases brought by States against other States —
private parties or intergovernmental organizations
cannot be parties to cases before the Court.???* Sec-
ond, the Court is only entitled to entertain cases be-
tween States that, one way or another, have agreed
to the Court’s jurisdiction to hear such a case.? This
would in practice exclude many potential disputes
on outer space, and indeed so far the Court has never
been seized to adjudicate on a dispute fundamentally
related to outer space or space activities.

While Articles V and VIII as developed
by the Outer Space Treaty have been elaborated
by the 1968 Rescue Agreement? and the 1975 Reg-
istration Convention?, neither of those included any
dispute resolution clauses either, meaning any such
resolution would basically have to revert to the options
offered under the Outer Space Treaty. The 1979 Moon
Agreement? by contrast did offer some more specific
clauses on dispute settlement?, but in view of the poor
level of ratification, in particular by the major space-
faring nations, lacks relevance in practice.

20 Art. 33(1), Charter of the United Nations (hereafter UN Charter), San Francisco, done 26 June 1945, entered into force
24 October 1945; USTS 993; 24 UST 2225; 59 Stat. 1031; 145 UKTS 805; UKTS 1946 No. 67; Cmd. 6666 & 6711; CTS 1945
No. 7; ATS 1945 No. 1.

2LCf. Arts. 33(2), 34—38, UN Charter (supra n. 20).

22 See further e.g. V.S. Vereshchetin, The International Court of Justice as a Potential Forum for the Resolution of Space Law
Disputes, in Air and Space Law in the 21 Century (Eds. M. Benko & W. Kroll)(2001), 476-83; G.M. Goh, Dispute Settlement
in International Space Law (2007), 26-7.

3 See Art. 34(1), Statute of the International Court of Justice (hereafter ICJ Statute), San Francisco, done 26 June 1945, entered
into force 24 October 1945; 156 UNTS 77, USTS 993, 59 Stat. 1031; UKTS 1946 No. 67; ATS 1945 No. 1.

2 Also on this see article by Prof. Lotta Viikari in this issue. — Editor’s note.

2 See Art. 36, esp. § (1), (2), ICJ Statute (supra n. 23).

2 Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return of Objects Launched into Outer Space
(Rescue Agreement), London/Moscow/Washington, done 22 April 1968, entered into force 3 December 1968; 672 UNTS 119;
TIAS 6599; 19 UST 7570; UKTS 1969 No. 56; Cmnd. 3786; ATS 1956 No. 8; 7 ILM 151 (1968).

27 Convention on Registration of Objects Launched into Outer Space (Registration Convention), New York, done 14 January
1975, entered into force 15 September 1976; 1023 UNTS 15; TIAS §480; 28 UST 695; UKTS 1978 No. 70; Cmnd. 6256,
ATS 1986 No. 5; 14 ILM 43 (1975).

28 Agreement Governing the Activities of States on the Moon and Other Celestial Bodies (hereafter Moon Agreement), New York,
done 18 December 1979, entered into force 11 July 1984; 1363 UNTS 3; ATS 1956 No. 14; 18 ILM 1434 (1979).

2 Art. 15, Moon Agreement (supra n. 25) provides for certain rights of inspection and consultation, involving the UN Sec-
retary-General as needed, as well as another general reference “[i]f the consultations do not lead to a mutually acceptable
statement” to “other peaceful means of their choice appropriate to the circumstances and the nature of the dispute”. Effectively,
therefore, this does not go any further than the general reference of Art. 111, Outer Space Treaty (supra n. 6), discussed supra.
See further in some detail on the Moon Agreement’s provisions relevant here G.M. Goh, Dispute Settlement in International
Space Law (2007), 39-42; M. Williams, Dispute resolution regarding space activities, in Handbook of Space Law (Eds. F.G.
von der Dunk & F. Tronchetti)(2015), 1012-3.
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The Liability Convention
and dispute resolution

This leaves us, as far as the key treaties forming
part of the corpus juris spatialis*® are concerned,
with the 1972 Liability Convention’', elaborating
in particular Article VII of the Outer Space Treaty, as
the only treaty with a distinct dispute settlement re-
gime, although it is by definition confined to disputes
on liability for damage covered by the Convention.>

Note, first, that the Convention expressly does
not present itself as the exclusive remedy, so that even
in cases where the substance of a dispute would fall
squarely within its scope (which could best be sum-
marized as ‘international third-party liability dis-
putes’®), parties are at liberty to use other — notably
national — remedies to satisfy their claims.>

Along the same lines, the first step the Conven-
tion itself then imposes in terms of solving a dispute

on liability falling within its terms is to seek solu-
tion by way of diplomatic negotiations.*Only if after
a year such negotiations have not produced a result
satisfactory to both parties’® may either of them move
to the next step, which is the invocation of a proce-
dure involving a Claims Commission as an indepen-
dent body of experts to issue a decision.

While the Claims Commission and the pro-
cedures according to which it would be established
and operate represent a succinct version of practices
well-known from arbitration, including the impossi-
bility of a reluctant party to obstruct the proceedings
by refusing to appoint the member of the Commis-
sion it is entitled to appoint,*” the key difference here
is that the “decision of the Commission shall be final
and binding [only] if the parties have so agreed; oth-
erwise the Commission shall render a final and rec-
ommendatory award, which the parties shall consider
in good faith”.3® The reference to “final and binding”
moreover arguably might cut short the possibility of any

30 Public international space law. — Editor’s note.

31 Convention on International Liability for Damage Caused by Space Objects (hereafter Liability Convention), London/Mos-
cow/Washington, done 29 March 1972, entered into force 1 September 1972; 961 UNTS 187; TIAS 7762; 24 UST 2389, UKTS
1974 No. 16; Cmnd. 5068; ATS 1975 No. 5; 10 ILM 965 (1971). See in some detail on the Liability Convention’s provisions
relevant here G.M. Goh, Dispute Settlement in International Space Law (2007), 32-9; M. Williams, Dispute resolution re-
garding space activities, in Handbook of Space Law (Eds. F.G. von der Dunk & F. Tronchetti)(2015), 1004-12.

32 In a nutshell, this concerns liability for damage caused by space objects, where the launching State(s) of the said space ob-
Ject is/are held jointly and severally liable (in principle) without limit for the damage caused to (an)other State(s) and/or its/
their citizens; cf. Arts. -V, VII, VIII, Liability Convention (supra n. 31). See further L.J. Smith, A. Kerrest de Rozavel &
F. Tronchetti, The 1972 Convention on International Liability for Damage Caused by Space Objects, in Cologne Commentary
on Space Law (Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. 11 (2013), 104-47, 151-8.

P Cf. e.g. Arts. 11 (providing for absolute liability of a launching State “for damage caused by its space object [anywhere] on the
surface of the Earth or to aircraft in flight”, where Art. VII excludes damage caused to “[n]ationals of that launching State”
and “[f]oreign nationals” participating in the space object’s operation from eligibility), III (on “damage being caused (...)
to a space object of a launching State (...) by a space object of another launching State”) and VIII (allowing only States, other
than the launching State itself, to assert claims), Liability Convention (supra n. 31).

3 See Art. XI(2), Liability Convention (supra n. 31). See further L.J. Smith, A. Kerrest de Rozavel & F. Tronchetti,
The 1972 Convention on International Liability for Damage Caused by Space Objects, in Cologne Commentary on Space Law
(Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. 11 (2013), 166-71.

35 See Art. IX, Liability Convention (supra n. 31). See further L.J. Smith, A. Kerrest de Rozavel & F. Tronchetti,
The 1972 Convention on International Liability for Damage Caused by Space Objects, in Cologne Commentary on Space Law
(Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. 11 (2013), 159-61.

36 See Art. X1V, Liability Convention (supra n. 31). See further L.J. Smith, A. Kerrest de Rozavel & F. Tronchetti,
The 1972 Convention on International Liability for Damage Caused by Space Objects, in Cologne Commentary on Space Law
(Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. 11 (2013), 178-80.

7 Cf. Arts. XV, XVI, Liability Convention (supra n. 31). See further L.J. Smith, A. Kerrest de Rozavel & F. Tronchetti,
The 1972 Convention on International Liability for Damage Caused by Space Objects, in Cologne Commentary on Space Law
(Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. 11 (2013), 181-7.

3 Art. XIX(2), Liability Convention (supra n. 31). See further L.J. Smith, A. Kerrest de Rozavel & F. Tronchetti,
The 1972 Convention on International Liability for Damage Caused by Space Objects, in Cologne Commentary on Space Law
(Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. 11 (2013), 194-7.
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party to the dispute, once a Claims Commission is one
way or another established and if “the parties have so
agreed” also in this respect, for any appeal to, for ex-
ample, the International Court of Justice, but that hy-
pothesis has never been tested in an actual dispute.
These dispute settlement clauses namely have
been applied in any formal sense of the word only
once, when, following the break-up over Canada
in 1978 of the Soviet Union’s Kosmos-954, a satel-
lite equipped with nuclear power sources, both States
concerned arrived at “settlement of [their] claim (...)
through diplomatic negotiations”. * Consequently,
no efforts were made to establish a Claims Commis-
sion as per Articles XIV through XX of the Liabili-
ty Convention; and while the Canadian claim made
explicit reference to the Convention, the document

I SPACE LAW AND DISPUTE RESOLUTION TODAY | ANALYTICS

ments, the gap widening between that legal real-
ity and the practical reality of more — and more
diverse and down-to-Earth — space activities
and applications, it has been pointed out that
some other dispute settlement regimes, though
never developed specifically for purposes of space
law disputes, would be available at least to a con-
siderable extent as well.*!

On the one hand, given the almost absolute
dependency of every space activity and application
on the use of radio frequencies for communication
with any relevant human being or technical device
in space, this concerns the relevant rules developed
under the auspices of the International Telecommu-
nication Union (ITU).* They have been summarily
described as providing

of final settlement did not.*

Beyond the space treaties
proper: ITU, WTO and PCA
dispute resolution

for a choice between negotiation, applicable ‘pro-
cedures established by bilateral or multilateral
treaties concluded’ between parties or ‘any other
method mutually agreed upon’. If none of those
methods were adopted, recourse to arbitration as
per the ITU Convention or the Optional Proto-
col on the Compulsory Settlement of Disputes
Relating to this Constitution, to the Convention,
and to the Administrative Regulations would
be open to member states.*

At least in academic discourse regarding the lack
of dedicated space law dispute settlement instru-

¥ Art. X1V, Liability Convention (supra n. 31). See further L.J. Smith, A. Kerrest de Rozavel & F. Tronchetti, The 1972
Convention on International Liability for Damage Caused by Space Objects, in Cologne Commentary on Space Law
(Eds. S. Hobe, B. Schmidt-Tedd & K.U. Schrogl) Vol. 11 (2013), 178-80.

40 See further on the Kosmos-954 case, F.G. von der Dunk, International space law, in Handbook of Space Law (Eds. F.G. von der
Dunk & F. Tronchetti)(2015), 93-4; M. Williams, Dispute resolution regarding space activities, in Handbook of Space Law (Eds. F.G.
von der Dunk & F. Tronchetti)(2015), 1011-2; also P. Stubbe, State Accountability for Space Debris (2017), 39-40, 315-6, 371-2.

4 For the sake of comprehensiveness, it may be noted furthermore that a few major intergovernmental space organizations have
in place a dedicated dispute resolution regime, albeit only for disputes internal fo the respective organization and its member
States; see further e.g. M. Williams, Dispute resolution regarding space activities, in Handbook of Space Law (Eds. F.G.
von der Dunk & F. Tronchetti)(2015), 1015-20; G.M. Goh, Dispute Settlement in International Space Law (2007), 46-63;
K.H. Bickstiegel, The settlement of disputes regarding space activities after 30 years of the Outer Space Treaty, in Outlook on
Space Law over the Next 30 Years (Eds. G. Lafferranderie & D. Crowther)(1997), 242-4.

“ As principally reconstituted by the Constitution of the International Telecommunication Union (hereafter ITU Constitution),
Geneva, done 22 December 1992, entered into force 1 July 1994; 1825 UNTS 1; UKTS 1996 No. 24; Cm. 2539; ATS 1994 No.
28; Final Acts of the Additional Plenipotentiary Conference, Geneva, 1992 (1993), at 1; and the Convention of the International
Telecommunication Union (hereafter ITU Convention), Geneva, done 22 December 1992, entered into force 1 July 1994; 1825
UNTS 1; UKTS 1996 No. 24; Cm. 2539; ATS 1994 No. 28, Final Acts of the Additional Plenipotentiary Conference, Geneva,
1992 (1993), at 71; both amended a few times since 1992.

“ M. Williams, Dispute resolution regarding space activities, in Handbook of Space Law (Eds. F.G. von der Dunk &
F. Tronchetti)(2015), 1021. The internal quotes are from Art. 56(1), ITU Constitution (supra n. 38); see also further Art.
56(2), (3), ITU Constitution, & Art. 41, ITU Convention (supra n. 42). See further M. Hofimann, Introduction: Dispute Set-
tlement in the Area of Space Communication, in Dispute Settlement in the Area of Space Communications (Ed. M. Hofmann)
(2015), 12-4; S. Venkatasubramanian, ITU and its Dispute Settlement Mechanism, in Dispute Settlement in the Area
of Space Communications (Ed. M. Hofmann)(2015), 23-31.
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While, thus, not without its potential merits, it does
not in all circumstances give rise to binding judi-
cial settlement and does not allow non-State actors
to directly assert claims — and then, of course, only
as far as the use of radio frequencies and orbital
slots under the ITU regime is concerned.

On the other hand, with the profound and ba-
sically globalized commercialization and privat-
ization of space communications, also the rules
developed under the auspices of the World Trade
Organization (WTO)* to gradually liberalize in-
ternational satellite communication services as
per the Fourth Protocol to the General Agreement
on Trade and Services® became at least potential-
ly relevant. These are best described summarily as
“a system of ‘escalating’ dispute settlement mech-
anisms, starting with consultation and then mov-
ing up through panels, the Appellate Body and ul-
timately a Dispute Settlement Body (DSB), where,
however, parties may also decide on arbitration”. 4

Also the WTO system however, is not with-
out its difficulties with a view to the changing par-
adigms in space activities: it does not necessarily
always produce a binding and enforceable decision,
again does not formally allow private sector entities

their own jus standi*’, and is by definition limited
in its scope to trade- and market-access-related
disputes only.

It was, of course, for those reasons that
the PCA Rules on Outer Space Disputes*® were
drafted, allowing private sector entities the same
basic access to binding and legally enforceable
dispute resolution as States and intergovern-
mental organizations and not in any manner
confining itself to only a specific sector or as-
pect of space activities or applications. In addi-
tion, it allowed for the proper inclusion into any
dispute settlement procedure of technical, eco-
nomic and other experts — where, under the ITU
regime, any non-legal expertise would normally
be confined to frequencies and orbits, and under
the WTO regime to economic and commercial
issues.* Being officially available as of 2011,
the PCA Rules on Outer Space Disputes would
thus seem to fill all the major gaps on the in-
ternational level in terms of dispute settlement
for space activities and space applications left
unaddressed by the ICJ Statute, the space trea-
ties, the ITU and WTO regimes as well as all
other specific dispute settlement systems.

# As established by the Agreement Establishing the World Trade Organization (hereafter WTO Agreement), Marrakesh,
done 15 April 1994, entered into force 1 January 1995; 1867 UNTS 154, UKTS 1996 No. 57; ATS 1995 No. 8; 33 ILM
1125, 1144 (1994).

# Fourth Protocol to the General Agreement on Trade and Services of 15 April 1994, Geneva, done 15 April 1997, entered
into force 5 February 1998; WTO Doc. S/L/20 of 30 April 1996 (96-1750); 2061 UNTS 209; ATS 1998 No. 9; 33 ILM 1167
(1994); 36 ILM 354 (1997).

% F.G. von der Dunk, International trade aspects of space services, in Handbook of Space Law (Eds. F.G. von der Dunk
& F. Tronchetti)(2015), 823; referencing Annex 2, WTO Agreement (supra n. 40). See further M. Hofimann, Introduc-
tion: Dispute Settlement in the Area of Space Communication, in Dispute Settlement in the Area of Space Communications
(Ed. M. Hofmann)(2015), 10-1; P. Malanczuk, From Negotiations to Dispute Settlement: The Role of the World Trade
Organization (WTO) in Relation to Satellite Communications, in Dispute Settlement in the Area of Space Communications
(Ed. M. Hofmann)(2015), 71-92.

7 Right of standing. — Editor’s note.

# Optional Rules for Arbitration of Disputes Relating to Outer Space Activities (hereafter PCA Rules on Outer Space Disputes),
The Hague, 6 December 2011, https.//docs.pca-cpa.org/2016/01/Permanent-Court-of-Arbitration-Optional- Rules-for-Ar-
bitration-of- Disputes- Relating-to-Outer-Space-Activities.pdf, last accessed 30 January 2021.

# See on the PCA Rules on Outer Space Activities in detail M. Williams, Dispute resolution regarding space activities,
in Handbook of Space Law (Eds. F.G. von der Dunk & F. Tronchetti)(2015), 1031-45; F.G. von der Dunk, About the New PCA
Rules and their Application to Satellite Communication Disputes, in Dispute Settlement in the Area of Space Communications
(Ed. M. Hofmann)(2015), 93-125; also L.J. Smith, A. Kerrest de Rozavel & F. Tronchetti, The 1972 Convention on Interna-
tional Liability for Damage Caused by Space Objects, in Cologne Commentary on Space Law (Eds. S. Hobe, B. Schmidt-Tedd
& K. U. Schrogl) Vol. 11 (2013), 169-71.
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Concluding remarks

In spite of the relatively low threshold for access
to the PCA Rules on Outer Space Disputes, however,
as far as can be seen so far, in the almost ten years
of their availability they have never been invoked.
Rather than concluding however that this either testi-
fies to a principled absence of legal disputes in space
or to irrelevance of the PCA Rules on Outer Space
Disputes (or even of all space law dispute resolution
instruments discussed above), it might well be that
another profound paradigm should be held responsi-
ble for this, prima facie® peculiar, reality.
Thisgoesback principally to the nature ofthe com-
mercialization and privatization. In the first wave
of this paradigm change, namely, it was mostly large
industries, already for decades involved in space-re-
lated manufacturing alternatively defence-, aviation-
and telecommunication-manufacturing and service
provision, which started extending the scope of their
activities to space activities-proper. For many of those,
the ‘space-related part’ of their economic activity re-
mained relatively minor, and even if it was not, giv-
en the overwhelming involvement of governments
and the relatively small circle of companies concerned
there would have been a major push to settle any dis-
putes that did arise out of court (as well as outside of ar-
bitration for that matter). The governments and com-
panies concerned would likely be too much dependent
upon each other to risk long-term alienation of the few

0 Valid at first impression. — Editor’s note.
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partners they could work with by publicly conduct-
ed judicial proceedings. In the very rare cases so far
in which going to court was considered unavoidable,
the choice unerringly was to seize domestic courts,
basically only in the United States — not acciden-
tally both the largest commercial space nation by far
and the most ‘juridified’ society.

It is only more recently, with the advent
of NewSpace on the scene, that this may begin
to change fundamentally. Space companies start-
ing from scratch in a lean and mean manner would
not generally have the economic clout to be able
to negotiate at least a half-way satisfactory compro-
mise with the big companies let alone the govern-
ment; ‘the law’ might be their only go-to option.
With the steady increase of NewSpace companies
in a steadily growing range of activities, soon gen-
erating some ‘real’ competition also across the bor-
ders, it seems that sooner or later the almost-com-
plete absence ofinternationaljurisprudence onspace
disputes will change forever. In a sense, that would
mean a growing normalization of ‘space’ as an
economic sector, even if public (including military
and security) considerations will be far from done
with. Only then, it will be possible to judge whether
the current patchwork of internationally available
dispute resolution mechanisms — and in particular
that of the PCA Rules on Outer Space Disputes —
would be up to the task of arranging for fair, ade-
quate and efficient dispute settlement.
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INTERNATIONAL LAW
ASSOCIATION 'S DRAFT CONVENTION
ON THE SETTLEMENT OF DISPUTES
RELATED TO SPACE ACTIVITIES

rbitration is a favored method of dispute resolution in the space sector

for the very same reasons as in so many other fields today. An important

tentative but comprehensive step for consolidating the role of arbitration

in the space sector has been made by the International Law Association

(ILA). The ILA had discussed dispute resolution in the space sector since late 1970s,

asaresult of which it adopted in 1984 a text entitled “ILA Draft Convention on the Set-
tlement of Space Law Disputes”.!

In the 1990s, space activities in general intensified and the role

of commercial entities in the space sector took a particularly significant step forward.

The ILA considered the ensuing increased risk of disagreement as necessitating im-

Lotta Viikari proved regulation for dispute resolution.? Accordingly, the Draft Convention was re-
Professor of Public vised in 1998, although only minor adjustments were made to the original text. These
International Law, adjustments include the change in wording of the title of the instrument, “Final Draft

Director of Institute  of the Revised Convention on the Settlement of Disputes related to Space Activities”?
of Air and Space Law (ILA Draft Convention), apparently to allow wider coverage as space-related disputes
University of Lapland may well extend beyond questions concerning “space law” in the sense of public in-
ternational law only.* Among the more substantial modifications were procedural sim-
plifications such as a reduction in the number of judges of the envisioned space law
tribunal and shorter time limits in the dispute settlement procedure.’

The ILA Draft Convention has been described as “the first significant, organized effort to tailor an ar-
bitration for an aerospace dispute”.® It draws heavily on the 1982 United Nations Convention on the Law
of the Sea’” (UNCLOS) dispute resolution system. In a very similar manner to the UNCLOS (Art. 287
specifically), the ILA Draft Convention offers a variety of dispute resolution procedures — both binding
and non-binding — for the parties to resort to but, eventually, provides for compulsory third-party dispute
settlement. In the end, arbitration is the preferred subsidiary method of dispute resolution.®

! Report of the 61st Conference of the ILA 1984, pp. 334-355.

2 See Report of the 68th Conference of the 1LA 1998, p. 241.

3 Ibid., pp. 249-267.

4 See Bockstiegel, Karl-Heinz. Presentation published in Proceedings of the ICJ/UNITAR Colloquium to Celebrate the 50th An-
niversary of the Court. Increasing the Effectiveness of the International Court of Justice. Connie Peck — Roy S. Lee (eds.) Legal
Aspects of International Organization, Vol. 29. Martinus Nijhoff Publishers: The Hague, Boston, London, 1997, pp. 446-451.

3> Supra note 2, p. 244.

¢ Bennett, Carson W. Houston: We Have an Arbitration: International Arbitration’s Role in Resolving Commercial Aerospace
Disputes. Pepperdine Dispute Resolution Law Journal, Vol 19, Iss. 1, Art. 2(2019), pp. 1-80. P. 72

71833 UNTS 397.

8 The conflict resolution systems of the two conventions also differ from each other. For instance, the ILA Draft Convention
gives no possibility to opt out of compulsory dispute settlement procedures even in the politically most sensitive issues - unlike
UNCLOS (Arts. 297-298) in disputes concerning sea boundary limitations and military activities, for instance.
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General Characteristics
of the ILA Draft Convention

An essential element of the ILA Draft Convention
is its wide scope. It places a considerable emphasis
on the possibilities of private entities to utilize the dis-
pute settlement mechanisms on a footing as equal as
possible with state stakeholders. All dispute settlement
procedures envisaged by the ILLA Draft Convention are
open not only to states and intergovernmental organi-
zations parties to the Convention but also “to entities
other than High Contracting Parties”, with the excep-
tion of the International Court of Justice” (Art. 10.2)
— a limitation that derives from the Statute of the ICJ
itself®. These “other entities” are, above all, private
enterprises for whom the possibility of binding resolu-
tion of disputes by arbitration tends to be of particular
importance. Moreover, they are allowed direct access
even to the (proposed) International Tribunal of Space
Law. This represented (and still represents) a very lib-
eral approach in international law: non-state actors'
would not need to ask the state they are legally con-
nected with to be a party to the dispute on their behalf
in an international tribunal."!

The ILA-envisioned dispute resolution system is
wide also in its scope of application: it applies to all
activities in outer space or with effects in outer space,
if carried out by states or intergovernmental organiza-
tions parties to the convention or nationals of contract-
ing states or from the territory of such states (Arts. 1.1,
69). This includes also activities conducted on Earth
if they have “effects” in outer space. Given that nearly
any kind of consequence of an activity can qualify as
an “effect”, a formulation as wide as this is more than
likely to generate problems of interpretation.

ILA DRAFT CONVENTION ON THE SETTLEMENT OF SPACE DISPUTES | ANALYTICS

Another essential characteristic of the ILA Draft Con-
vention is freedom of choice. It is designed as a tool
forall stakeholders to utilize — if they so wish. The Draft
Convention is a secondary instrument in the sense that
it does “not apply to disputes where the parties have
agreed or may agree to submit to another procedure
of peaceful settlement, if that agreement provides
for a procedure entailing binding decisions” (Art. 1.5).
There is also an exclusion clause (Art. 1.2) according
to which any contracting party may (on depositing
its instrument of ratification) declare that it excludes
from the applicability of the Convention or limits its
applicability to certain types of space activities. Appli-
cability of the Convention can also be limited to “spe-
cific areas of space law as may be dealt with in specific
bilateral or multilateral treaties” (Art. 1.2.b). Further-
more, a party can declare not to be bound “by certain
sections or articles” of the Convention (Art. 1.2.c).
Such exclusions allow more states to become parties
to the instrument, but at the cost of reducing its the ef-
fectiveness to some extent.

Methods of Dispute
Resolution: Non-Binding

Pursuant to the ILA Draft Convention, the first steps
in resolving disputes are the non-binding proce-
dures under Section II. These include an “Obligation
to Exchange Views” (Art. 3) and conciliation (Art. 4).
The “exchange of views” (which could be termed
consultations) is the first means to be used in the pro-
cess of resolving a conflict, and the disputing parties
are required to do this “expeditiously”.'> However,
the parties may have differing opinions on whether
such consultations are really needed and what does

? Pursuant to Art. 34.1 of the Statute of the ICJ (being part of the Charter of the United Nations, 1 UNTS XVI): “Only states

may be parties in cases before the Court”.

19 Including private entities as well as non-governmental organizations.

I This has been described as a “true example of progressive development of law”. Dr. Stephan Hobe, according to supra note
2, p. 242. However, the same progressiveness has also been identified as being foo progressive in practice — and the reason why
the ILA Draft Convention has not been able to “build up a true momentum”. Hulsroj P. Space Community, Space Law, Law.
Proceedings of Third ECSL Colloquium on International Organizations and Space Law, ESA SP-442 (1999) pp. 69-75. P. 71.
2 The 1LA Draft Convention puts forward an obligation to resort to the same method (again, “expeditiously”) when an attempt
to settle a dispute has already been made but failed. Additionally, “exchange of views” is required if the practical implementa-

tion of a settlement reached requires consultation.
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“expeditiously” in fact mean.'® Even if the “exchange
of views” is properly and expeditiously conduct-
ed, no obligation to take into account the outcome
of the consultations in any particular manner exists.
If the “exchange of views” does not result in an
agreement, either one of the parties has the option
of inviting the other one to submit the dispute to con-
ciliation (Art. 4.1). If the invitation to conciliation
is not accepted or if the parties are not able to come
to an agreement concerning the conciliation procedure
to be applied (Art. 4.2), the conciliation proceedings
“shallbe deemed to be terminated” (Art. 4.3). Ifthe par-
ties decide to submit the dispute to conciliation, they
are free to resort to any conciliation procedure they
prefer, including but not limited to the procedure es-
tablished by Section IV of the Draft Convention.'*

Methods of Dispute
Resolution: Binding

In case the non-binding dispute settlement methods
fail to resolve a conflict, either party can trigger bind-
ing dispute resolution mechanisms of the ILA Draft
Convention (Art. 5). These include the ICJ and an
arbitral tribunal constituted in accordance with Sec-
tion V (Art. 6). Moreover, the Draft Convention en-
visions the possibility of a new International Tribunal
for Space Law'>. All the courts and tribunals referred
to in the ILA Draft Convention have jurisdiction over
any dispute concerning a matter to which the Draft
Convention is applicable and which is submitted
to the court or tribunal in accordance with the Draft
Convention (Art. 7.1). Their jurisdiction also extends
to disputes “concerning the interpretation or applica-
tion of an international agreement related to the pur-
poses of this Convention” (Art. 7.2).

Pursuant to the ILA Draft Convention, state
parties can choose by a written declaration one
or more of the binding methods of dispute resolution
(Art. 6). If the disputing parties have accepted in their
declarations the same method, that is the only pro-

13 See supra note 2, p. 246.

cedure to which the dispute can be submitted (un-
less the parties otherwise agree) (Art. 6.3). In case
the declarations choose different methods, the dis-
pute may only be submitted to arbitration in accor-
dance with Section V (Art. 6.4).

The ILA Draft Convention sets forth detailed pro-
cedures for the space law tribunal (Section VI) and the ar-
bitral tribunal (Section V). As no space law tribunal has
been established yet and arbitration is the preferred sub-
sidiary method, we will now focus on the latter.

The arbitration procedures under Section V
are available only if the dispute has not been submitted
to another arbitration procedure which entails bind-
ing decisions (Art. 24.2). If no such submission has
been made, any party to the dispute can initiate arbi-
tration under Section V. Section V puts forward a list
of arbitrators which is to be established and maintained
by the UN Secretary-General. Each contracting par-
ty can nominate to the list four arbitrators at most,
“each of whom shall be a person experienced in space
law or space affairs and having the highest reputation
of fairness, competence and integrity” (Art. 25.1-2).

An arbitral tribunal normally has five mem-
bers who should “preferably” be selected from
the UN Secretary-General’s list (Art. 26(b)-(d)).
The party which institutes the proceedings first ap-
points one arbitrator (included in the notification con-
cerning the institution of proceedings), after which
the other party has a 30-day time limit for appointing
another arbitrator (Art. 26(c)). No limitations con-
cerning the nationality of these arbitrators exist.

The remaining three arbitrators are “appoint-
ed by agreement between the parties” but they are
not allowed to be nationals of the disputing parties
(unless explicitly otherwise agreed). The disputing
parties choose the president of the arbitral tribunal
among these three (usually) foreign arbitrators (Art.
26(d)). Interestingly, the chair of the arbitral tribunal
is thus nominated directly by the parties themselves.
Furthermore, the selection of even as many as three
members of the tribunal is left for the disputing par-
ties to make together. Given that their relationship is

" For detailed examination of the conciliation procedure established by Section 1V of the ILA Draft Convention, see Viikari,
Lotta. Dispute Resolution in the Space Sector: Present Status and Future Prospects. Lapland University Press, Rovaniemi.

2008. Pp.123-128.

5 This forum is analogous to the permanent International Tribunal for the Law of the Sea which was established in 1996 pur-

suant to the UNCLOS.
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already strained by the dispute at issue, making such
appointments together may not be easy.

The ILA Draft Convention (Art. 26) is prepared
for difficulties which may be encountered during
the process. If the party receiving the notification
for the institution of proceedings does not appoint
(the “second”) arbitrator within the 30-day time limit
or if the parties fail to select the three remaining arbi-
trators together within 60 days of the receipt of the no-
tification, the remaining arbitrators can be selected
by “a person or a third state chosen by the parties”.
If the parties are not able to agree even about this
person or third state, the appointment of the missing
arbitrator(s) can be made by the President of the In-
ternational Tribunal for Space Law (or if this tribunal
has not been created yet, by the President of the ICJ).

Once established, the arbitral tribunal deter-
mines its own procedure (unless the disputing par-
ties agree otherwise), on the condition that it must
give each party “a full opportunity to be heard
and to present its case” (Art. 28). The disputing par-
ties are under an obligation to “facilitate the work”
of the tribunal by, e.g., providing it with “relevant
documents, facilities and information” (Art. 29(a)).
On the other hand, the non-attendance of a disputing
party to the proceedings does not prevent the tribunal
from making an award, provided that it has jurisdic-
tion over the dispute and is satisfied that the claim is
“well founded in fact and law” (Art. 32).

The arbitral tribunal takes its decisions by a ma-
jority vote. It has a quorum if at least half of its mem-
bers are present and voting. In case of a tie, the pres-
ident has a decisive vote. (Art. 31) The award must
be “confined to the subject-matter of the dispute
and state the reasons on which it is based”. Any
member of the tribunal can attach to the award a sep-
arate or dissenting opinion. (Art. 33) The award can
be appealed only if the disputing parties have in ad-
vance agreed to an appellate procedure; otherwise,
it is final and binding. (Art. 34) The parties can nev-
ertheless ask for an additional decision concerning
the interpretation or implementation of the award
(Art. 35). The disputing parties bear the expenses
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of the tribunal “in equal shares” (unless the tribunal
decides otherwise) (Art. 30).

Need for a New Revision?

A lot has happened in the space sector since the adop-
tion of the ILA Draft Convention. States never signed
or ratified the instrument. Despite its liberal approach
to the private sector, the Draft Convention has been
criticized, i.a., for providing insufficient “accessibili-
ty and standing” for small commercial enterprises, let
alone private individuals engaged in space activities'®. Al-
though the Draft Convention aims at equality, it still relies
to some extent on the traditional setting of international
law where state actors enjoy a dominant position. Even
placing state and non-state actors on the same platform
may not be equal in terms of resources. This no doubt is
likely to lead to increasing controversies, given the rapidly
developing small-satellite industry, for instance.

Another potentially problematic element is the fo-
cus on legal resolution of disputes. In the space sector, all
activities necessitate complex technologies and thereby
much more than legal expertise only. Accordingly, many
of the disputes that arise also necessitate knowledge be-
yond the law. Although the ILA Draft Convention gives
the court or tribunal involved the possibility of appoint-
ing two or more “scientific or technical experts” to sit
with it in case of disputes “involving scientific or techni-
cal matters” (Art. 8), this remains optional. Moreover,
the experts only serve as advisers: they have no voting
rights in decision-making.!’

Given the extensive scope of the ILA Draft
Convention, its wide acceptance would be necessary.
This means not only the actual space faring nations
but more or less all states whose activities (including
those conducted on the Earth) may entail “effects”
in outer space. On the other hand, it is precisely
the far-reaching scope of the instrument that is like-
ly to discourage states from adhering to it. However,
instead of developing the Draft Convention further,
the ILA has recently focused on the (lack of) effec-
tiveness of the PCA Optional Rules on Arbitration
of Disputes relating to outer space activities.'®

16 Goh, Gérardine Meishan. Dispute Settlement in International Space Law: A Multi- Door Courthouse for Outer Space. Stud-
ies in Space Law: Vol. 2. Martinus Nijhoff Publishers: Leiden/Boston, 2007. P. 69.

17 See also ibid.

18 See, e.g., ILA Sydney Conference Report (2018) Space Law Committee, p. 4; ILA Johannesburg Conference Report (2016)
Space Law Committee, pp. 3-4. Both available at https.//www.ila-hq.org/index.php/committees [28.1.2021].
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SPECIALIZED ARBITRATION
RULES FOR DISPUTES RELATING
TO OUTER SPACE ACTIVITIES

Permanent Court of Arbitration (PCA), the Hague

Evgeniya Goriatcheva
Senior Legal Counsel

his year marks not only the 60" anniversa-

ry of the first human space flight, but also

10 years since the adoption of the “Option-

al Rules for Arbitration of Disputes Relat-
ing to Outer Space Activities”? (“Rules” or “Space
Rules”) by the Permanent Court of Arbitration
(“PCA”). The adoption of the Rules was prompt-
ed by the constant growth in space-related activity
of recent decades and the perceived need for neu-
tral, effective and accessible mechanisms dedicated
to the settlement of space-related disputes. This ar-
ticle briefly discusses the background for the Rules’
adoption, the manner in which they were developed,
their key features, and their reception and prospects.

Background for the
adoption of the Rules

The late 1950s and the 1960s can be regarded as
the beginning of the space age. The so-called “space
race” between the Soviet Union and the United
States led to the launch of the first artificial satellite—
Sputnik 1—in 1957; the first human space flight,

Mikhail Batsura
Assistant Legal Counsel

carried out by Yuri Gagarin, in 1961; the first inter-
planetary flyby of Mariner 2 in 1962; and the first
landing on the Moon in 1969. While many subse-
quent achievements were less spectacular, the fol-
lowing decades saw a marked expansion in the range
of outer space activities.

Starting in the 1990s, there was a prolifera-
tion of commercial uses of outer space, especially
in the areas of satellite communications (television,
telephone, Internet and radio-navigation), remote
sensing and space launch services (launch infrastruc-
ture and assembly). Although outer space activities
were initially the exclusive area of a handful of States,
both because of their prohibitive cost and the public
interest and national security aspects of early mil-
itary and civilian uses of space, commercialization
led to an increase in the number and variety of actors
involved in space activities. By 2009, when the idea
of the Space Rules was first conceived, actors in this
sector included dozens of States and State agencies,
international and regional intergovernmental organi-
zations (“10s”), and numerous private companies.

These developments created a need for neutral,
effective and accessible mechanisms for the settle-

" Opinions expressed in this article are the personal views of the authors.

2 Full text at: https:

pca-cpa.org/en/documents/pca-conventions-and-rules/pca-arbitration-rules/.
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ment of space-related disputes. International space
law, arising as it did in an age when space activities
were carried out by States, did not provide remedies
for private actors (beyond the usual recourse to na-
tional courts). As between States, the UN space trea-
ties and other international agreements prioritized
diplomacy and consultations. The most comprehen-
sive dispute resolution provisions were to be found
in the 1972 Convention on International Liability
for Damages Caused by Space Objects (“Liability
Convention”),3 but it only provided for non-binding
recommendations by a claims commission in respect
of a specific category of disputes. While in certain
circumstances States could have recourse to gen-
eral mechanisms for dispute resolution (such as
the International Court of Justice), already in 1998

3961 UNTS 187.

the International Law Association noted the need
for a sector-specific dispute resolution mechanism.*
The 2009 crash between the Russia-owned satellite
Cosmos 2251 and privately-owned satellite Iridium
33,° which led to the latter’s destruction, highlight-
ed the unavailability of a neutral dispute settlement
mechanism to private actors.® That is when the Ad-
ministrative Council of the PCA launched the Space
Rules project.

Development of the Rules

The Space Rules resulted from two years of collab-
orative work by the International Bureau of the PCA
and an Advisory Group comprised of 13 leading ex-
perts in air and space law from all parts of the world.’

4 Fausto Pocar, ‘An introduction to the PCA’s Optional Rules for Arbitration of Disputes Relating to Outer Space Activities’
(2012) 38 Journal of Space Law 174, referring to Final Draft of the Revised Convention on the Settlement of Disputes Relat-
ed to Space Activities, at art. 37, as amended in Report of the Sixty-Eight Conference of the International Law Commission
(Taipei, 1998).

3 Case also discussed by Roman Zykov further in the Russian section of this issue. — Editor’s note.

¢ Stephan Hobe, ‘Optional Rules for Arbitration of Disputes Relating to Outer Space Activities: Permanent Court of Arbitration
(PCA)’, in Max Planck Encyclopedia of International Procedural Law: Online Editionl.

7 Dr. Tare Brisibe, Prof. Frans von der Dunk, Prof. Joanne Gabrynowicz, Prof. Dr. Stephan Hobe, Dr. Ram Jakhu, Prof. Ar-
mel Kerrest, Mrs. Justine Limpitlaw, Prof. Dr. Francis Lyall, Prof. V.S. Mani, Mr. Jose Montserrat Filho, Prof. Fausto Pocar
(chair), Prof. Dr. Maureen Williams, and Prof. Haifeng Zhao.
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The then 113 Contracting Parties of the PCA, which is
an intergovernmental organization, were also consulted.?

The Advisory Group initially assessed the need
for a specialized set of arbitration rules for the space
sector. As has been reported by its Chairman,’ the Ad-
visory Group started from the premise that an effec-
tive dispute resolution mechanism in space law would
have to be international, neutral, accessible to a va-
riety of public and private actors, and capable of re-
sponding to potentially high demand for dispute res-
olution. In this light, the Advisory Group considered
that existing mechanisms for the resolution of outer
space disputes suffered from certain lacunae. Dispute
settlement provisions set out in international instru-
ments—such as the Liability Convention, the founding
convention of the European Space Agency or the in-
struments of the International Telecommunications
Union—were either non-binding, exclusive to States
or the relevant 10s, or limited to certain subject-mat-
ters. While, as noted above, certain general, neutral
mechanisms were potentially available to States (such
as recourse to the International Court of Justice)
and to private parties (such as ad hoc or institutional
arbitration), none were designed to specifically address
the needs of the space sector in particular.

That said, the Advisory Group considered that
international arbitration presented significant advan-
tages for space sector disputes, including neutrali-
ty, potential availability to both public and private
actors, potential confidentiality, the enforceability
of awards, the final and binding character of awards,
and the possibility for parties to select specialized de-
cision-makers. The Advisory Group concluded that
it would be worthwhile to elaborate a set of arbitra-
tion rules capitalizing on these general advantages,
while also specifically addressing the particularities
of space-related disputes.

The initial draft of the Rules was prepared
by the Advisory Group and the PCA International
Bureau, and submitted for comments to the PCA’s
Contracting Parties. The Rules were ultimately ad-
opted by the PCA’s Administrative Council (com-
prised of representatives of its Contracting Parties)
by consensus on 6 December 2011.

$Pocar (n4) 172.
? Pocar (n 4) 175.
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Key features

The Rules are based on the 2010 UNCITRAL
Arbitration Rules (“UNCITRAL Rules”), such
that many of their provisions are identical. A wealth
of case law and commentary regarding practice under
the UNCITRAL Rules is therefore available to assist
with the interpretation of the Space Rules, and to ren-
der their application consistent and predictable. As
all of the PCA’s modern rules of procedure drafted
by PCA expert bodies and adopted by its Administra-
tive Councilsincethe 1990shaveusedthe UNCITRAL
Rules as a starting-point, users of the PCA’s other
rules will also be familiar with the structure and pro-
visions of the Space Rules.

At the same time, the Space Rules contain im-
portant modifications reflecting the peculiar aspects
of disputes related to outer space activities, such as
their potential scientific and technical complexity,
the frequent involvement of both public and private
parties, the public international law element of dis-
putes, and the confidential or otherwise sensitive na-
ture of information related to such disputes.

The key features of the Rules are discussed below.

Optional nature and model clause: Arbitration un-
der the Rules is based on party consent (Article 1(1)).
In adopting the Rules, the PCA Contracting Parties
did not commit to arbitrate all disputes related to out-
er space activities (as they might have done through
the adoption of a treaty), but rather approved a tool,
a procedural option, for the resolution of such disputes.

The annex to the Rules accordingly includes
a model arbitration clause that may be included
by States, IOs and private parties alike in future inter-
national agreements and contracts. Naturally, disput-
ing parties may also agree to arbitrate under the Rules
once a dispute between them has arisen.

Scope of application: The Rules have a broad
scope, provided the parties have agreed to their ap-
plication. Pursuant to Article 1(1), parties may sub-
mit to arbitration under the Rules “disputes between
them in respect of a defined legal relationship, wheth-
er contractual or not.” Moreover, although the Rules
were drafted for space-related disputes, “[t]he char-




acterization of the dispute as relating to outer space
is not necessary for jurisdiction where parties have
agreed to settle a specific dispute under the Rules.”
This provision ensures that no jurisdictional objec-
tions or procedural delays arise from the Rules’ sec-
tor-specific nature.

Waiver of any right of immunity to jurisdiction:
Article 1(2) alerts parties that, by agreeing to arbitrate
under the Rules, States and 10s waive their (sover-
eign or functional) rights of immunity from jurisdic-
tion, but not execution. Where the dispute is between
a State or an IO and a private party, this provision
should be understood as encompassing a waiver
of immunity from the jurisdiction of domestic courts
in ancillary proceedings. Parties wishing to waive
immunity from execution should include a separate
clause to this effect in their arbitration agreement.

PCA administration: Article 1(3) of the Rules
provides that the International Bureau of the PCA
shall act as registry and secretariat to the tribunal.'
The Advisory Group considered that, due to its
unique status as an intergovernmental organization
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with broad membership and its extensive experience
managing arbitrations involving States, State entities
and IOs, the PCA was well positioned to manage ar-
bitrations involving the entire range of parties expect-
ed to be involved in outer space activities.!!

PCA Secretary-General as appointing authority:
Article 6(1) of the Space Rules designates the PCA
Secretary-General as the appointing authority for all
purposes under the Rules including arbitrator ap-
pointments (Articles 7-10), decisions on challenges
(Article 13), and rulings on arbitral fee arrangements
(Article 41). The Advisory Group’s designation
of a default appointing authority saves time and cost
by eliminating one step of the two-step procedure un-
der the UNCITRAL Rules, whereby, in the absence
of party agreement, either party may request the PCA
to designate an appointing authority, which in turn
may be asked to perform the relevant functions.'?
It also takes advantage of the PCA Secretary-Gen-
eral’s experience acting as appointing authority un-
der various sets of PCA procedural rules, as well as
the UNCITRAL Rules and ad hoc mechanisms. "

10" The scope of the PCA’s services is described at https.//pca-cpa.org/en/services/arbitration-services/case-administration/.

T Pocar (n 4) 154.
2 Pocar (n 4) 154.

3 For information regarding the PCA Secretary-General’s practices as appointing authority see, eg, the PCA’s submissions
of 2018-2020 to UNCITRAL Working Group 11 (Arbitration and Conciliation/Dispute Settlement) at https.//uncitral.un.org,
en/library/online_resources/investor-state_dispute; https://undocs.org/en/A/CN.9/WG.II/WP.210; https.//undocs.org,
en/A/CN.Y/WG.ILI/WP. 146 accessed 3 March 2021; Sarah Grimmer, ‘The Expanded Role of the Appointing Authority un-
der the UNCITRAL Arbitration Rules 2010’ (Kluwer 2011) 28 Journal of International Arbitration 501-517; Sarah Grimmer,
‘The Determination of Arbitrator Challenges by the Secretary-General of the Permanent Court of Arbitration’, in C Giorgetti
(ed.), Challenges and Recusals of Judges and Arbitrators in International Courts and Tribunals (Brill 2015) 80-114; Brooks
Daly, Evgeniya Goriatcheva, Hugh Meighen, A Guide to the PCA Arbitration Rules (OUP, 2014) 35-63.
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Appointment of arbitrators: Articles 8-10 of the Rules
establish the procedure for the constitution of arbitral
tribunals of one, three or five arbitrators. The possibil-
ity of constituting a five-member tribunal is a unique
feature in the PCA’s rules of procedure. It caters
to inter-State arbitrations, where the appointment
of five arbitrators appears to have become the norm.
To assist parties with the choice of arbitrators,
the Rules mandate the PCA Secretary-General
to compile a standing list of arbitrators with expertise
in space-related matters.'* Arbitrators are nominated
to the list by the PCA Contracting Parties. They may
also be proposed by the PCA Secretary-General after
consultations with the legal community.”> That said,
use of the list is optional, leaving parties free to select
arbitrators of their choice.

Appointment of experts: Article 29(7) of the Rules
further tackles the potential technical and scientif-
ic complexity of space-related disputes by mandating
the PCA Secretary-General to maintain a list of experts
who may be appointed to assist the arbitral tribunal.'®

Non-technical document. Article 27(4)
of the Rules provides that the arbitral tribunal
may ask the parties to submit a “non-technical
document summarizing and explaining the back-
ground to any specific, technical or other spe-
cialized information.” While the tribunal would
have the power to request such a document
in the exercise of its general discretion in the con-
duct of proceedings, the inclusion of this provi-
sion emphasizes the potential usefulness of such
a document for highly technical disputes. This
document may, for example, assist the tribunal
in assessing evidence or determining whether
to appoint an expert.!’

4 Current list at: https:

Confidentiality and confidentiality adviser: The Rules
establish two mechanisms for the protection of confi-
dential information. First, a party invoking the confi-
dentiality of any information it wishes to or is required
to submiit to the arbitral tribunal or a tribunal-appointed
expert may make a reasoned application to have such
information classified as confidential (Article 17(6)).
The tribunal will rule on the application by determin-
ing whether the information is “to be classified as con-
fidential” and “of such a nature that the absence of spe-
cial measures of protection in the proceedings would
be likely to cause serious harm to the party or parties
invoking its confidentiality” (Article 17(7)). If infor-
mation is classified as confidential, the tribunal will
determine the modalities for its disclosure and require
any person to whom such information is to be disclosed
to sign a confidentiality undertaking.

Second, the arbitral tribunal may appoint, at a par-
ty’s request or on its own motion, a confidentiality advi-
sor whose role will be to report to the tribunal on specific
issues designated by the tribunal on the basis of confi-
dential information, without disclosing that informa-
tion to the tribunal or the opposing party (Article 17(8)).
Final and binding award:. Awards rendered under
the Space Rules are final and binding on the parties
(Article 34(2)).

Reception and Prospects

The Rules were well received upon their adoption
by the international academic community.'® They were
presented at the Legal Subcommittee of the UN Com-
mittee on the Peaceful Uses of Outer Space in March
2012." In a 2014 report, the Space Law Commit-
tee of the International Law Association emphasized

pca-cpa.org/en/about/panels/panels-of-arbitrators-and-experts-for-space-related-disputes/.

5 Pocar (n 4) 182.
6 Current list at: https:

pca-cpa.org/en/about/panels/panels-of-arbitrators-and-experts-for-space-related-disputes,

7 Pocar (n 4) 183.

18 See, eg, Fabio Tronchetti, ‘Bringing Space Law in the 21st Century: The Permanent Court of Arbitration Adopts Option-
al Rules for Arbitration of Disputes Relating to Outer Space Activities’ (2013) 56 Proceedings of the International Institute
of Space Law 195-211; Caroline Arbaugh, ‘Gravitating Toward Sensible Resolutions: The PCA Optional Rules for the Arbitra-
tion of Disputes Relating to Outer Space Activity’ (2014) 42 Ga. J. Int’l & Comp. L. 825-850; Jesse Baez, ‘The PCA’s Optional
Rules for Arbitration of Disputes Relating to Outer Space Activities: Bringing Arbitration to Infinity and Beyond’, 4 Yearbook
on Arbitration and Mediation (2012) 218-224.

B Fifty-first session of the UNCOPUOS Legal Subcommittee, 19-30 March 2012, A/AC.105/C.2/2012/CRP.17,
https://www.unoosa.org/pdf/limited/c2/ACI105 C2 2012 CRPI7E.pdf accessed 3 March 2021.
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its “firm views regarding the [Rules], notably that
they are a most welcome and necessary development
in the field of space law where settlement procedures
are also open to private parties—in sharp departure
from the rules embodied in the UN Space Treaties.”?

Over the last decade the PCA has received reg-
ular queries from both public and private actors re-
garding the incorporation of the Space Rules in dis-
pute resolution clauses. The PCA understands that
certain actors in the field have adopted the Space
Rules in their model contracts. Nevertheless, it is
not yet clear whether these specially-designed rules
will become the preferred mechanism for the res-
olution of space sector disputes as the field grows.
For the PCA’s other set of sector-specific arbi-
tration rules (aimed at environmental disputes),
which was adopted in 2001, it is their second de-
cade of existence that brought to light relevant ar-
bitration agreements and arbitral proceedings.?!

While no casesunderthe Space Rulescanbe reported
upon at present, the PCA has in recent years administered
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arbitrations in the space sector under the UNCITRAL
Rules, such as CC Devasv. India, which concerned claims
regarding the revocation of a lease of S-band electromag-
netic spectrum on two satellites.”

Moreover, the developments in the space sec-
tor that prompted the adoption of the Rules have
accelerated in recent years. The global space econ-
omy is currently estimated at USD 370 to 425 bil-
lion.”> Commercial entities now not only cooperate
with States and IOs to support space-related activi-
ties, but also take roles previously reserved to States.
The year 2020 saw the first two successful launches
of crewed missions to the International Space Sta-
tion by private company SpaceX (in collaboration
with NASA). The International Space Station itself
is reportedly opening to commercial activities such as
space tourism and filming.

As the size and sophistication of the market de-
velops, it seems likely that users will gravitate toward
the Space Rules, which were prepared with their spe-
cific needs in mind.

20 [LA Space Law Committee, Report of Washington Conference, ‘Space Law’ (2014) 76 Int’l L Ass’n Rep Conf 299.

2 Judith Levine and Nicola Peart, “Procedural Issues and Innovations in Environment-Related Investor-State Disputes”
in K. Miles (ed.), Research Handbook on Investment Law and the Environment (Edward Elgar, 2019), 209, 237-239.
2(CC/Devas (Mauritius) Ltd., Devas Employees Mauritius Private Ltd., and Telcom Devas Mauritius Ltd. v. Republic of India,

PCA Case No. 2013-09.

2 Main Trends & Challenges in the Space Sector (2020, PWC, 2nd ed.), https://www.pwc fr/fr/assets/files/pdf/2020/12,
en-france-pwc-main-trends-and-challenges-in-the-space-sector.pdf accessed 3 March 2021.
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EXAMPLES OF OUTER
SPACE DISPUTES

24

Victoria Gladysheva
Associate, Mansors

his article is devoted to some of the most attractive and complicated disputes
in the field of space law. At the moment, there are many publications that pay
attention to such aspects of space law as compensation for loss caused by space
objects and other issues of tort law in this sphere. The purpose of this article
was to study the disputes that arose out of contractual relations in the field of space
and analyze some problems of recovery of damages by one of the parties in such cases.

Transpace Carriers v. United States, 22 CI. Ct.
80 (1990)

Plaintiff: Transpace Carriers, Inc. (“Transpace™)

Defendant: The National Aeronautics and Space Administration (“NASA”) (US)
Forum: United States Claims Court

Applicable law: US (the National Aeronautics and Space Act of 1958).

Date of the award: 21 November 1990

Background of the dispute:

In 1984 the parties entered into an agreement providing for the Plaintiff a right
to take over one of the launching expendable launch vehicle (ELV) programs (Delta
Program) run by the Defendant (Agreement).

Under the Agreement, the Plaintiff had to satisfy the Defendant that it had ac-
quired the “technical, financial, and contractual capability to conduct a viable com-
mercial Delta program.” After meeting these requirements by the Plaintiff, the De-
fendant would negotiate a “Definitive Commercialization Agreement” to transfer
the program to the Plaintiff.

The Plaintiff had the exclusive right to market commercial Delta launch services
for the duration of the Agreement prolonged until 31 May 1986.

On October 1986, the Defendant notified the Plaintiff that it was transferring
the Delta program to another company instead of the Plaintiff.

In 1990 the Plaintiff claimed that the Defendant has breached the Agreement,
because it contracted with a third party in relation to the program’s acquisition.
The Plaintiff argued that the Agreement was still in effect, due to the parties’ negotia-
tions taking place even after May 1986, and demanded direct damages and lost profits.

The Defendant’s arguments in this dispute were the following:

1. the Defendant could not have breached the Preliminary Agreement,
because it expired;
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2. the Plaintiff was to assume all risks relating
to any failure of the parties to enter into a definitive
agreement, the Plaintiff’s claim for lost profits is pre-
cluded by the Agreement.

3. the Plaintiff failed to exhaust its administra-
tive remedies contained in the Agreement prior to fil-
ing a suit.!

The dispute resolution clause in the parties’
agreement provided:

“Any dispute, whether or not involving an alleged
breach of this Agreement, concerning a question of fact
or of law arising under this Agreement which is not dis-
posed of by agreement, shall be reviewed by the NASA
Associate Administrator for Space Flight, who shall
attempt to resolve the dispute. If the timely resolution
of the NASA Associate Administrator for Space Flight
is not successful after written submission to him, either
party may mail or otherwise furnish a written appeal
addressed to the NASA Administrator and the Pres-
ident, or other appropriate official, of TCI. The joint
decision of the NASA Administrator and the Presi-
dent of TCI, or their duly authorized representatives
for the determination of such appeal, shall be final
and conclusive. In the absence of such joint resolution,
neither party to this Agreement is precluded from pur-
suing any right or remedy in any court or other tribunal
of competent jurisdiction.”

The Defendant insisted that the clause should
cover all disputes, including the breach claims.

The Plaintiff stated that the clause could
be spread only to those disputes for which a reme-
dy procedure is provided in the Agreement, i.e., only
non-breach disputes. Even if this dispute was covered
by the dispute resolution clause, the administrative
remedies provided in the clause were futile and, con-
sequently, were not to be exercised by the Plaintiff.

The court’s position
on the matter:

The court underlined that a party was entitled not
to exhaust such elements of a multi-step dispute res-

! https://cite.case.law/cl-ct/22/80/.
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olution clause, if it was confirmed by clear evidence
that such procedure is “inadequate or unavailable.”?

The court rendered a judgement in favor
of the Defendant, stating that the dispute resolution
clause was to be considered as covering breach claims,
whereas the Plaintiff failed to exhaust the administra-
tive remedies provided in the disputes clause which
were not unavailable or inadequate.

United States of Americav.
One Lucite Ball Containing
Lunar Material (One Moon
Rock) and One Ten Inch

by Fourteen Inch Wooden
Plaque 252 F.Supp. 2d 1367
(2003)

Plaintiff: Mr Alan Rosen

Defendant: The National Aeronautics and Space
Administration (“NASA”) (US)

Forum: US District Court, S.D. Florida, Miami
Division

Applicable law: US, Honduras

Date of the award: 24 March 2003

Background of the dispute:

In 1973, President Nixon presented a moon rock
collected by American astronauts during the Apol-
lo 17 mission and an inscribed plaque to the people
of the Republic of Honduras.

In 1994, the Plaintiff came to Honduras and was
offered by hisfriend to purchase amoonrock fromare-
tired Honduran colonel for $1 million. The Plaintiff
agreed to buy the moon rock and plaque for $50,000,
although the Colonel could not establish the items’
provenance. The Plaintiff paid $10,000 in cash. He
never paid the rest of the amount to the Colonel who

2 The Court referred to United States v. Grace & Sons (1966), a case in which the Supreme Court has suggested that
“administrative procedures might be inadequate or unavailable, if the contracting officer reveals an unwillingness to act,
or where a government official has too little authority to give relief ... the inadequacy or unavailability of administrative
relief must clearly appear before a party is permitted to circumvent his own contractual agreement”.
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delivered the moon rock and plaque to the Plaintiff
in Miami in 1996.

Upon receipt of the moon rock, the Plaintiff was
intended to sell it in the US.

In 1998, the Defendant set up “Operation Lunar
Eclipse,” a sting operation to catch persons illegally
possessing moon rocks. Using the fake names, the De-
fendant’s agents placed an advertisement in a local
newspapers looking for acquiring moon rock.

The Plaintiff responded to the ad and noted
that he wanted to sell the rock for millions of dollar,
the Harvard University confirmed the items’ orig-
inality. The Plaintiff confirmed that the items were
presented to the Republic of Honduras.

The Defendant’s representatives declared civil
forfeiture and seized the items. The Plaintiff argued
that he is entitled to the return of the property, because
the government has failed to establish probable cause.

The Republic of Honduras in May 1999 also re-
quested the US to return the plaque and to acknowl-
edge it as the cultural patrimony of the Honduran
people, as well as to confirm that the items were sto-
len from the people and the government of Honduras.

The United States asserted it was entitled
to civil forfeiture under U.S. Code § 1595a(c)
(I)(A), which provides for seizure and forfeiture
of merchandise introduced into the country con-
trary to law.? In forfeiture cases courts should apply
the local country law to determine (1) whether any
person or entity has a property interest such that
it can be stolen and (2) what ownership interest,
if any, the receiver has in the property.

The court’s position
on the matter:

The expert in Honduran law stated that (1) the Plain-
tiff has not acquired the rock’s title; (2) the act of tak-
ing the items from the palace constitutes larceny;

(3) the items are the Honduran patrimony under
the Honduran law.

The court pointed out that under the Honduran
Civil Code the items were national property of public use,
which purchase, sale or other devise is strictly prohibited
until the other is specified by the Honduran legislature.*

The District Court for the Southern District
of Florida rendered its judgement in favor of the US
and underlined that the moon rock and plaque were
subject to forfeiture to the US pursuant to U.S. Code.
§§ 1595aand 1615. The moon rock and plaque became
Honduran patrimony when President Nixon present-
ed them as a gift to the people of Honduras in 1973,
consequently, there were no way for the Plaintiff how
to gain legal title to the rock.’

On 22 September 2003, the Defendant’s admin-
istrator presented the moon rock and plaque to Hon-
duran ambassador.®

Hughes Communications
Galaxy Inc. v. US (2001)

Plaintiff: Hughes Communications Galaxy Inc.
(Hughes)

Defendant: The National Aeronautics and Space
Administration (“NASA”) (US)

Forum: United States Court of Appeals, Federal Circuit
Applicable law: US

Amount of the dispute: $102 680 625

Date of the award: 13 November 2001

Background of the dispute:

In 1985 the Plaintiff and the Defendant conclud-
ed a Launch Services Agreement (LSA), under which
the Defendant was obliged to use its “best efforts”
tolaunchtenofthe Plaintiff’ s HS—393satellitesonspace
shuttles and to take its best efforts to launch the Plain-
tiff’s HS—393s until it launched all ten HS—393s
or until 30 September 1994, whichever was earlier.

3 US. Code § 1595a(c)(1)(A) https.//www.govinfo.gov/content/pkg/USCODE-2010-title 19/pdf/ USCODE-2010-title 19-

chap4-subtitlelII-partV-sec1595a.pdf.

* The Courts considerations on inapplicability of other Honduran laws on cultural heritage and the defendant’s allegations are
described in detail in Kristine Martens, United States of America v. One Lucite Ball Containing Lunar Material (One Moon
Rock) and One Ten Inch by Fourteen Inch Wooden Plaque 252 F.Supp. 2d 1367 (2003). DePaul Journal of Art, Technology
& Intellectual Property Law. Volume 13, Issue 2, Fall 2003. P. 7-9. https.//core.ac.uk/download/pdf/232975392.pdf.

3 The full text of the judgement is available at: https://www.casemine.com/judgement/us/5914b822add7b049347834d 1.

¢ hitps.//www.nasa.gov/news/highlights/okeefe _honduran_moon_rock.html.
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In January 1986, the space shuttle Challenger ex-
ploded.” In August 1986, President Reagan declared
that the Defendant would no longer launch commer-
cial satellites on shuttles. The Defendant informed
the Plaintiff that it would almost certainly not launch
any Hughes satellites on shuttles.

After the Plaintiff was informed by the Defendant
that the latter would almost certainly not launch any
the Plaintiff’s satellites on shuttles, the Defendant was
forced to seek for some alternative options. As a result,
the Plaintiff launched three of its HS—393s satellites
on expendable launch vehicles (ELVs), one of which
was the JCSAT—1. At the same time, the Plaintiff also
launched several similar satellites on ELVs, including
six HS—601 satellites. The HS—601s satellites were
similar to the HS—393s models, with the only excep-
tion that they were more powerful and better suited
for ELV launches. As a result, the Plaintiff have in-
curred more costs by launching satellites on ELVs rath-
er than on shuttles in accordance with the LSA.

The Plaintiff filed a claim to the US Govern-
ment for breach of contract and for taking its prop-
erty without providing just compensation. The Court
of Federal Claims granted summary judgment
for the Plaintiff’s for breach of contract. Before hold-
ing a trial on damages, the Court of Federal Claims
ruled that the Defendant could not produce evidence
to reduce its damages by the amount the Plaintiff had
passed on to its customers in increased prices.

The Plaintiff’s position was to prove damages
by demonstrating its increased costs incurred for launch-
ing satellites on ELVs, rather than on shuttles.

The Plaintiff presented two methods for calcu-
lating of damages:

1. Ten HS—393 Satellites Method: In accor-
dance with the first calculation, the Plaintiff compared
the costs of launching ten HS—393s on shuttles un-
der the LSA with the costs of launching ten HS—393s

"https:
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on ELVs. The method based the ELV launch costs
on the actual costs of launching the three HS—393s.

2. Primary Method: the Plaintiff’s actual costs
of launching ten satellites on ELVs were compared
with the costs that the Plaintiff would have incurred
by launching ten satellites on shuttles under the LSA.

The court’s position
on the matter:

The Court of Federal Claims referred to the first
method to calculate the Plaintiff’s increased costs
of “cover”, nevertheless, the court modified this ap-
proach in relation to several important respects:

1. even using its best efforts, the Defendant would
have only launched five HS—393s under the LSA.
In this regard, the court only awarded the Plaintiff’s
increased costs for five satellites, rather than ten;

2. the court averaged the costs of launching
on shuttles the three HS—393s that were actually
launched on ELVs and used that average for the fourth
and fifth satellites, rather than individually calculat-
ing the cost of launching each satellite on a shuttle, as
the Plaintiff’s expert had done;

3. the court refused to award the Plaintiff pre-
judgment interest on its damage, as well as reflight
insurance costs and increased launch insurance costs
for the five satellites.

The court awarded the Plaintiff $102,680,625
in damages for its increased launch costs. The Plain-
tiff and the Defendant both appealed.

Based on the general rule of common law
to award damages for breach of contract® and the le-
gal possibility to substitute goods or services under
the breached contract’, the court of appeal upheld
the Court of Federal Claims’ position.

Below we will point out several court of appeal’s
observations which are useful from our point of view
and could help to better understand the disputed case.

www.nytimes.com/1986/07/16/us/astronaut-s-family-seeks- 1 5-million-from-nasa.html.

8 The court of appeal underlined that “The general rule in common law breach of contract cases is to award damages sufficient
to place the injured party in as good a position as he or she would have been had the breaching party fully performed.” San
Carlos Irrigation & Drainage Dist. v. United States, 111 F.3d 1557, 1562—63 (Fed.Cir.1997).” https://caselaw.findlaw.com

us-federal-circuit/1333526.html.

? The court of appeal noted that “The substitute goods or services involved in cover need not be identical to those involved in the
contract, but they must be “commercially usable as reasonable substitutes under the circumstances.” U.C.C. § 2—712cmt. 2”.

https:

caselaw.findlaw.com/us-federal-circuit/1333526.html.
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Firstly, the US Government alleged that the LSA only
provided that damages “shall be limited to direct dam-
ages only and shall not include any loss of revenue,
profits or other indirect or consequential damages.”

In this regard, the court of appeal underlined
that the increased costs represent direct damages in-
curred by the Plaintiff in obtaining substitute launch
services. The awarded damages did not include any
lost revenues or profits, indeed, they included only
increased costs. Consequently, the damages are not
consequential.'

Secondly, the Plaintiff made a decision to launch
the JCSAT—1 satellite, a particular HS—393, on an
ELV several months before President Reagan’s an-
nouncement in 1986 that NASA would no longer
launch commercial satellites on shuttles. The De-
fendant only breached its best efforts obligation af-
ter President Reagan’s announcement. Neverthe-
less, the LSA do not preclude a party from launching
particular satellites, such as the JCSAT—1. Rather,
the LSA specifies a particular type of satellite (HS—
393) in its preamble, and refers to the ten satellites
as “HC—-9 through HC—18.” Thus, the Plaintiff was
entitled to substitute another HS—393 for JCSAT—1.
In particular, the court of appeal noted that the Plain-
tiff still would have launched ten HS—393s on shut-
tles, if the Defendant had performed is obligations
under the LSA.

Bearing in mind these two arguments, the court
of appeal stated that (1) the Court of Federal Claims
did not abuse its discretion by awarding the Plaintiff
damages for its increased costs incurred by obtaining
substitute launch services for two HS—601s in ad-
dition to the three HS—393s and that (2) it did not
abuse its discretion by awarding the Plaintiff damages
for the increased costs of launching the JCSAT—1.

The court of appeal also supported the Court
of Federal Claims position on refusal to award

the Plaintiff prejudgment interest!! on its damages
and insurance costs incurred by the Plaintiff."

Harald McPike v. Zero-
Gravity Holdings Inc.,
Space Adventures Ltd.,
Thomas Sheely®® and Eric
Sanderson4

Plaintiff: Mr. Harold McPike

Defendant: Space Adventures Ltd.

Co-Defendants: Zero-Gravity Holdings Inc., Thom-
as Sheely and Eric Sanderson

Forum: US District Court, Alexandria, Virginia
Applicable law: US

Amount of the dispute: $ 7 000 000

Date of the award: 17 May 2017

Background of the dispute:

The Plaintiff is an investor and amateur of high
risk sport. The Plaintiff is a citizen of Austria with his
domicile in the Commonwealth of the Bahamas.

The Defendant is an American exclusive pro-
vider of space travelling services to private individuals
and acted as an intermediate between its private cli-
ents and Russian space agencies.

In 2013, the Plaintiff signed an agreement
with Space Adventures, under which the Plaintiff was
offered a circumlunar space flight (the “Mission”)
aboard of Russian spacecraft (the “Agreement”).
The Plaintiff paid $7 million in advance, meanwhile
the total cost of the Mission was $ 150 million.

The Agreement strictly prohibited
the Plaintiff from any direct communication with any
of Russian space agencies. The Defendant terminat-

19 The court of appeal also stated that “the Uniform Commercial Code ... allows recovery of the difference between the cost
of cover and the contract price “together with any incidental and consequential damages,” U.C.C. § 2—712 https://caselaw.

findlaw.com/us-federal-circuit/1333526.html.

T Part VI of the judgement of the US Court of Appeal for the Federal Circuit, Hughes Communications Galaxy Inc., Plaintiff—
Appellant, v. US, Defendant—Cross Appellant. Nos. 00—5109, 00—5119. 13 November 2001.

12 Part VIII of the judgement of the US Court of Appeal for the Federal Circuit, Hughes Communications Galaxy Inc.., Plain-
tiff—Appellant, v. US, Defendant—Cross Appellant. Nos. 00—5109, 00—5119. 13 November 2001.

13 Chief Executive Olfficer of Space Adventures.
" Chairman of Space Adventures.
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ed the Agreement in March 2015 without any trans-
ferring of the paid amount to its client.

The Plaintiff contacted the Russian Federal Space
Agency (Roscosmos), which informed him that:

1. Roscosmos did not have any contracts
with Space Adventures for providing circumlunar
missions to private individuals;

2. Roscosmos’ plans for circumlunar flight still were
developing, it would not have been possible for it to en-
sure possibility of circumlunar flight within the next six
years as it was provided for by the Agreement. '

The Plaintiff filed a claim stating that:

1. the Defendant breached the Agreement, its
actions and omissions are fraud in the inducement
of a contract and violation of the Virginia Consum-
er Protection Act 1977,'¢ or alternatively, constitute
conversion of unjust enrichment.
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2. the Plaintiff is entitled to collect actual
and statutory damages, as well as punitive damages.

The court’s position
on the matter:

The court stated that the Defendant’s representa-
tions and warranties in the Agreement were false,
the Defendant and Co-Defendants actions consti-
tute fraud and the Plaintiff has been damaged at least
the amount of $7 million. The court founded that
the Defendant and Co-Defendants acted with actual
malice toward the Plaintiff who is therefore entitled
to an award of punitive damages.

The court stated that the dispute should be consid-
ered by a jury trial, however, the parties concluded a set-
tlement agreement, its details not being publicly available.

5 Para. 63-68 of Harald McPike’s lawsuit against Space Adventures https.//www.washingtonpost.com/context/harald-
mcpike-s-lawsuit-against-space-adventures/ 1 70f737f-fa73-4e28-9e81-d 7ebe03b 7bc 2/ ?utm_term=.a8321f04e 70c &iti-

d=lk_interstitial manual 11.
16 Space Adventures is registered in Virginia, the US.
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iven the inherently international nature of the aviation industry, its techni-
cal complexity and the myriad of stakeholders variously involved in the pro-
cess, magnetic susceptibility to economic fluctuations with widest-reach-
ing impacts, aviation related disputes inevitably arise at various levels.
With the booming development of the industry, the use of arbitration for the res-
olution of aviation-related disputes has increased significantly over the past years. To-
day, arbitration clauses are almost omnipresent in commercial contracts entered among
airlines, manufacturers, suppliers and other stakeholders. With COVID-19 pandemic
restrictions on movement and travel bans, resulting in a sharp drop in air traffic with an
overall reduction of air passengers and cargo up to almost 70 % in 2020 and 2021, air
transport industry is one the most significantly impacted sectors. As such, there will
be a growing number of disputes, a subset of which will be referred to arbitration.
Similarly, in the People’s Republic of China (“China”), arbitration has experienced
a major increase over the past decades. Putting COVID-19 to one side, Chinese air trans-
port industry, the world’s second-ranked aviation power in terms of total civil air cargo
turnover, has grown exponentially in recent years. As the aviation market has expanded
in China, the number of aviation-related disputes involving Chinese entities has likewise
increased significantly, making the demand in China for a specialized institution to re-
solve aviation-related disputes particularly pressing.
For brevity and clarity, this note will discuss the conundrum of an ad hoc arbi-
tration of aviation disputes in mainland China and will further introduce the initiative
of a specialized arbitral institution in the aviation sector — the SHIACA.

Background: Ad Hoc Arbitration
of Aviation Disputes in China

The Arbitration Law of the People’s Republic of China (“PRC Arbitration Law”) is
drafted centering on arbitration commissions. In particular, Article 16 of the PRC
Arbitration Law stipulates that an effective arbitration agreement must contain a des-
ignated arbitration commission. Article 18 goes on to provide that an arbitration
agreement may be declared void if it contains “unclear provision” regarding the des-
ignation of an arbitration commission. As such, the strong language in the stated
provisions seems to make a selection of an arbitration commission a mandatory re-
quirement for China-seated arbitrations, as a result, rendering agreements providing
for domestic ad hoc arbitrations generally invalid in mainland China.

There are two noteworthy features particular to international aviation arbitration.
First, it is routinely conducted on an ad hoc basis. Further, based on trade practice, disputes
relating to air transport are commonly governed by the International Air Transport Associa-
tion’s (“IATA”) Arbitration Rules. Although the IATA has already developed a stand-alone
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arbitration rules, it is not an arbitral body, as such, arbi-
trations under the IATA Arbitration Rules are of ad hoc
nature. This presents challenges for the parties in China
given that PRC Arbitration Law, as highlighted above,
does not recognize domestic ad hoc arbitrations.

An example serves to illustrate the difficulties.
In a case of Malaysia Airlines et al. v. CNCCC Dalian
et al., the Supreme Court of China as early as in 2006
has declared the arbitration provision on the IATA’s
Standard Ground Handling Agreement (“SGHA”)
invalid, because the parties failed to designate a per-
manent arbitration commission.

The TATA’s Standard Ground Handling Agree-
ment is an industry standard template, that sets out
the rights and liabilities of airlines and airport service
providers. Article 9 of the IATA’s SGHA provides
for the resolution of disputes by means of arbitration.
In the early version of the SGHA, the parties had to ap-
point one or more arbitrators who would settle their
own procedures. In the event that either party failed
to appoint an arbitrator, such appointment would have
been made by the IATA’s Director General.

In March 2000, a Malaysian Airlines’ Airbus A330
was declared a constructive total loss following leakage
of Oxalyl Chloride, a kind of dangerous chemical lig-
uid with high corrosion and toxicity. The airline and its
insurers filed a lawsuit against several defendants before
the Beijing High Court. One ofthe issuestobe determined
was whether the court proceedings should be stayed
in favour of arbitration, since the Malaysian Airlines’
and its ground handler had signed the IATA’s SGHA
referring all disputes to arbitration and specifically pro-
viding that “the IATA Director General has the right
to appoint a sole arbitrator, arbitrators, and the presi-
dent of the arbitral tribunal. ... The award shall be final
and conclusively binding upon the parties. ”

In light of the parties’ failure to indicate a specific
choice of law or place of arbitration, Chinese law ap-
plied to the question of the validity of the arbitration
clause in the case at bar. Article 5 of the PRC Arbitration
Law bars a court from accepting jurisdiction over a dis-
pute whether parties have concluded a valid arbitration
agreement. However, under Article 26 of the PRC Ar-
bitration Law, if no objection to the court’s jurisdiction
is raised prior to the first hearing, the other party may
be deemed to have waived its rights under the arbitration
agreement and the court may proceed to try the case.
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The Court felt that the airlines’ insurers and reinsurers
were not bound by Atrticle 9 of the IATA’s SGHA and,
therefore, could continue to pursue the ground handler
in domestic courts. Further, under Chinese law, the ar-
bitration clause at hand was doomed to fail considering
the prohibition of domestic ad hoc arbitrations.

The Supreme Court of China has declared
the arbitration provision on the IATA’s SGHA inval-
id, leading to the conclusion that the Chinese courts
do not recognize the IATA as a permanent arbi-
tral institution. As such, the Court emphasized that
the parties should had explicitly provided for institu-
tional arbitration before a recognized body.

In this way, when a dispute arises between
the parties in the aviation industry in China, the two
pressing issues come to the fore: on the one hand,
the parties often prefer to opt for arbitration, when
arbitration between airlines and ground service pro-
viders is routinely conducted on an ad hoc arbitration
under the IATA Arbitration Rules. Another troubling
cause of unpredictability stems from uncertainty as
to whether an award rendered by an ad hoc tribu-
nal might face a risk of non-enforcement in China.
This provided a strong impetus for the creation of an
alternative dispute resolution platform.

A turning point: SHIACA takes
off as a new arbitral body

As one way to address these valid concerns, the Chi-
nese government welcomed the launch of a new arbi-
tral institution specializing primarily on aviation-re-
lated disputes. In 2014, a trilateral joint co-operation
agreement on international aviation arbitration was
executed between the IATA, the China Air Transport
Association and the Shanghai International Economic
and Trade Arbitration Commission (“SHIAC”). Pursu-
ant to the agreement, the three parties agreed to share
their expertise and resources, and co-operate in promot-
ing international aviation arbitration, including the es-
tablishment of the specialized arbitral institution.

The Shanghai International Aviation Court
of Arbitration (“SHIACA”) and the Shanghai In-
ternational Aviation Arbitration Experts Committee
(“SHIAAEC”) were established to provide special-
ized administrative support in aviation-related dis-
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putes. The SHIACA is affiliated with the Shanghai
International Arbitration Centre, the pioneering ar-
bitration institution in China, mainly dealing with in-
ternational arbitration cases. The SHIACA became
the world’s first arbitral institution dedicated to han-
dling exclusively aviation disputes.

Aviation disputes require specialized knowledge
of technology, science and often fundamental prin-
ciples of aviation law. Most national courts are not
specialized in commercial aviation cases, lack the suf-
ficient knowledge of highly technical issues. To ca-
ter to disputes in the domestic and international civil
aviation industry, including between airlines and air-
ports, aircraft manufacturers, aircraft financial lessors,
suppliers and other stakeholders, the SHIACA main-
tains a roster of arbitrators specifically with experience
and expertise in aviation as a ready reference for par-
ties to choose their arbitrators. Also noteworthy is that
the SHIACA has taken steps to provide greater flex-
ibility to its users and permits the parties to a dispute
to select arbitrators not enlisted in their roster.

In order to develop as an attractive arbitral insti-
tution, the SHIACA is in the process of drafting a new
Aviation Arbitration Rules. It is intended that the new
Aviation Rules will be applied in tandem with the TA-
TA’s Arbitration Rules. The Aviation Rules will cre-
ate a pre-mediation system for members of aviation
associations, providing a panel list of arbitrators
with a niche experience in aviation and introducing
the assistance of an expert committee.

Following the establishment of the Shanghai Pi-
lot Free Trade Zone (“FTZ”), the SHIACA promul-
gated FTZ Arbitration Rules, which are to be applied
by the parties until the specialized Aviation Arbitra-
tion Rules are implemented. The FTZ Arbitration
Rules envisage some innovative provisions, for in-
stance, the arbitral tribunal may grant interim relief
and emergency arbitrator mechanism.

Procedural advantages
of institutional arbitration
of aviation disputes in China

With the establishment of the SHIACA, various
stakeholders operating in aviation sector in China
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were given a choice to optto resolve disputes through
arbitration. The principal virtue of China-seated
arbitrations of aviation disputes over foreign ar-
bitrations lies in the availability and enforcement
of interim measures of protection. In the context
of aviation disputes, the need for interim relief
might be urgent, to the extent that it cannot wait
until the constitution of the arbitration tribunal
or a hearing before a state court.

Increasingly domestic courts in China have
started to recognize the need for interim relief from
the arbitral tribunals. Under the current Chinese
practice, domestic courts are authorized to issue
interim relief (including orders of seizure, detain-
ment and freezing) under the Article 28, 46 and 68
of the PRC Arbitration Law and the Article 272
of the PRC Civil Procedure Law. Chinese courts,
however, do not currently recognize or enforce in-
terim measures issued by foreign courts or tribunals.

As such, from the perspective of the disputing
parties, arbitrating outside China may be less ad-
vantageous. It is not an overstatement to say that ar-
bitration under the SHIACA auspices might there-
fore eliminate certain procedural challenges that
the parties could otherwise encounter in obtaining
a measure of interim relief.

Concluding remarks

Dispute settlement in international aviation is
of paramount importance given the special char-
acteristics of the industry. For such a cross-border
business as aviation, there is an evident need not
only for a substantive legal framework, but also
for an effective dispute settlement platform to en-
sure that various stakeholders could adequately en-
force their legal rights.

The introduction of SHIACA is breaking
a new ground in establishment of a dispute res-
olution system in the international aviation sec-
tor. It is expected to provide greater convenience
and procedural advantages to various stakehold-
ers. It can be predicted that in the future, once
the institution implements the Aviation Arbitra-
tion Rules, the users will be given more options
to resolve transnational and domestic commercial
disputes in the aviation sector.
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y March 2021, many arbitral institutions around the globe have already

released the statistics for the past year. While 2020 was a disaster for the world

economy, figures recently published show it was a good one for arbitration.

With business ties severely disrupted and contracts frustrated by the pandemic,
most centres report a significant increase in casework compared to 2019. ICC indicates
a peak number of disputes since 2016, and the LCIA announced the largest quanti-
ty of referrals in its history. Arbitration.ru has prepared infographics for our readers
to catch the most significant numbers at a glance.

Data includes figures published by the China International Economic and Trade
Arbitration Commission (CIETAC), the Hong Kong International Arbitration Centre
(HKIAC), the ICC International Court of Arbitration (ICC), the London Court of Interna-
tional Arbitration (LCIA) and the Arbitration Centre at the RSPP (Russian Union of In-
dustrialists and Entrepreneurs) available as of March 2021.

Total number of cases administered in 2020
4000 3615

3000
2000

1000

CIETAC ICC HKIAC LCIA SIAC

CIETAC

Foreign/domestic cases*

—— 20%

@ Foreign

80% — @ Domestic

*Source: hitp.//www.cietac.org/index.php ?2m=Page& a=index&id=40&[=en

' The editor would like to thank Anastasia Konovalova for her contribution.
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HKIAC

Foreign/domestic cases*

27,7% —

@ Foreign
@ Domestic

13,5%

18,3% ———

@ International trade/sale of goods
@ Maritime

@ Corporate

@ Banking and financial services
@ Construction

@ Professional Services

@ Insurance
® |Intellectual Property
Employment

*Source: https://www.hkiac.org/about-us/statistics

ICC

Preferred arbitration rules*

0,5%

1,30%

*Source: https://iccwbo.org/
media-wall/news-speeches/icc-
announces-record-2020-case-
loads-in-arbitration-and-adr/

@ ICC Rules
@ UNCITRAL Rules
@ Ad hoc
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LCIA

Preferred arbitration rules*

@ LCIA Rules
@ UNCITRAL Rules

*Source: https://www.lcia.org/News/record-num-
ber-of-Icia-cases-in-2020.aspx

RSPP

Foreign/domestic cases™

@ Foreign
@ Domestic

*Source: https://arbitration-rspp.ru/files/news/01-
03-2021/activity-report-2020.pdf

Types of Disputes

@ Trade/sale of goods
@ Construction, etc.
@ Professional services
@ Loans and pledges
@ Real estate
@ Financial services
@ Transportation
@ Leasing

Other
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S | AC Types of Disputes

Foreign/domestic cases*

11%

\

6%

8% __

7%
@ Trade/sale of goods
® Construction, etc.

© Corporate

@® Commercial

@ Maritime/Shipping

® Other

@ Foreign
@ Domestic

~

4%

*Source: https://www.siac.org.sg/images/stories/arti-
cles/annual_report/SIAC_Annual_Report_2020.pdf
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PA3PELLUEHUE CMTOPOB

B OBJIACTU KOCMUYECKOMN
NEATEJIbHOCTU: OCHOBDbI,
OCOBEHHOCTWU, NEPCMNEKTUBDLI

EHJEHIIMHY MPUBATU3ALMM, KOMMEPIUAIN3alMKU 1 TJ100aIu3alnu 1151 KOC-
MUYECKOU JIeITeIbHOCTU He HOBbI, OHM YCUJIUBAINCh MTOCTETIEHHO U MPO-
J0JIKaloT HapacTaTh. PakTUYECKU CEKTOp cPOpMUPOBAH U YXKe MpoLIes
CBOIO TIEPBYIO BEpIIMHY, YeMy B OCHOBHOM CIIOCOOCTBOBAJIO CO3/laHUE
MEKIyHAPOAHBIX OpraHM3allMil CITyTHUKOBOM CBSI3M M TIOSIBIIEHUE PBIHKA YCIIYT
B 00JIACTH 3aITycKa KOCMUYECKUX 00bEKTOB. BMecTe ¢ TeM MOXKHO MPOrHO3UPOBAaTh,
YTO B OJIMDKAMIIIME NEeCITUICTUS SKOHOMUUYECKYIO AesATETbHOCTh B KOCMOCE — C PO-
CTOM YYacTHS B HEll IOpUANIECKUX U (PU3UIECKUX JIULI, pa3BUTUEM €€ BUAOB U Ha-
MpaBjieHUI, CO3MaHMEM HOBBIX TEXHOJOTUI — XIAET BTOPOM MUK.
Hrak, B HacTosIlee BpeMsl KOCMUYecKast IeITeIbHOCTb B 5KOHOMMYECKOM KOHTEK-
CTe HaXOIUTCS B HaYaJie BTOPOro 3Tara CBOero pa3BuTusl (Hadasiierocs B 1980-e rombr),
a B MPABOBOM — ITIpeTeprieBacT MePeXoaHbIi U B OMPEIEICHHOM CTENIeHH TepeIOMHBII

Mapuam KO36awsH
K. 0. H., OoUeHm

Kacpeopuol

MC(ZC a pHCI o aHOZO TICpuoad. PaBBI/ITI/Ie paBa 1 SKOHOMUKU NIET HECUHXPOHHO, a 3TO MOKET INPUBECTU K I10-

p aea);\/l lfl)/l MO (¥) SIBJICHUIO CITOPHBIX cUTyaLmii. KpoMe Toro, akTyaIbHOCTH 1 BOCTPEOOBAaHHOCTH pa3pe-
P ILIEHUIO CTIIOPOB B TAHHOM 00JIaCTH JOOABIISET Y PSII TIOJMTHUIECKUX (haKTOPOB.

MW Poccuu,

Ha kakue u3 3Tux (hakTOpOB U aCIEKTOB MEXIYHApOAHOIO0 KOCMUYECKOTO
npasa (nasiee — MKII) Hy>xHO 0OpaTUTh BHUMaHWE, YTOOBI MOIXO/ K pa3pelieHUIO
KOH(MJIMKTOB B KOCMMYECKOU OTpaciuv, BKJIoUasi apOUTpakHOE YperyJrupoBaHue,
obL1 2ppexkTuBHBIM? [IpoaHaIM3UPOBATh UX — TIPEXKJIE BCETO B MIPAKTUYECKOM pa-
Kypce — 3a7a4ya HacTOSIIIe CTaTbH.

General Counsel
(commercial space
projects)

PaspelueHue cnopoB B 0671aCTU KOCMUYECKOM

NeaTeNIbHOCTU: CYGbEeKTHbIU COCTaB, 3HaYeHne

MeXXAyHapoAHO-NPaBOBOW COCTaB/IAIOLLEN, OCOOEHHOCTH

B paspeliieHun cropoB OmHUM M3 HanboJjiee 3HAYMMBIX (DAKTOPOB TIPABOITPUMEHEHUS B IIIMPOKOM CMBICTIC SIB-
JISIETCsl CYOBEKTHBIN COCTaB TeX MJIM MHBIX OTHOIIeHUI. CTOpOHAMU CTIOPOB B 001aCTH KOCMUUECKON JesITe/b-
HOCTHU! MOTYT BBICTYIATh TOCYIApCTBa, MEXKIYHAPOIHBIC OPTaHU3AINH, IOPUANYECKIE U (DU3NUECKUE JINTIA.

B MKII, onHo#t U3 caMbIX MOJIOIBIX OTpacieil MeXIyHapOaHOIo MpaBa, CTAHOBJIEHE U OCHOBHOE pa3-
BUTHE KOTOPOI B TOTOBOPHOIA hopme mpunuioch Ha 1960—1970-e ropl, crieliMain3npoBaHHast KOMITIEKCHAsI
crcTeMa pa3pelleHus CIopoB co3naHa He Obuta. [lepBoHayanibHO TPeOOBAIOCh YCTAHOBUTH COTJIACOBAHHYIO

"'Cm., nanpumep: Von der Dunk F. G. Space for Dispute Settlement Mechanisms — Dispute Resolution Mechanisms for Space ?
A few legal considerations, Proceedings of the Forty-Fourth Colloguium on the Law of Outer Space (2001), 2002. P. 447—448;
Bockstiegel K.-H. Developing a System of Dispute Settlement Regarding Space Activities, Proceedings of the Thirty-Fifth Col-
loguium on the Law of Outer Space (1992), 1993. P. 31—-34.
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cucTeMy MpaB M o0sizaHHOCTel cyobekToB MKII
U JINIIIB 3aTeM pa3paboTaTh MEXaHU3MBbI pa3pelieHuUsI
IMOTEHIIMAJILHBIX CITOPOB, OTHOCSIIIIMXCS K UX TTIPUME-
HeHUIO U cobmonenmto. [lpenmonaranock, 4To oc-
HOBHBIM YYaCTHUKAaM KOCMHMYECKOU AESTCITbHOCTH
TOTO BPEMEHU — IOCY/IapCTBAM — YIACTCS pa3pelinTh
pasHoriacusi B J0CYAeOHOM TIOPSIKE MOCPEICTBOM
JUTIOMATUYeCKuX MeperoBopon’. CJI0XHO ObLIO
Y MPOTHO3UPOBATh HAYYHO-TEXHUYECKUIA Mporpecc?,
Tem He MeHee yxke Torma ciaoxuanuch Hopmbl MKIT,
MMEIOIIINE CYIIEeCTBEHHOE 3HAaueHUEe B KOHTEKCTE
paspelnieHus CIIOpoB C y9acTUEM Bcex 0003HAUEHHBIX
CyOBEKTOB, a HE TOJILKO TOCYAAPCTB M MEXTYHAPOI-
HBIX MEKITPABUTEJIBCTBEHHBIX OpraHU3aLIiA.
IIpexne Bcero peub UACT 00 OCOOEHHOCTSIX
otBeTcTBeHHOCTU 10 MKII, KOTOphIe ObLIM OMpe-
JeneHsl B JloroBope O TMPUHIMIIAX AESITeIbHOCTH
TOCyIapCTB MO WCCIAENOBAHUIO U HCMHOJb30BAHUIO
KOCMUYECKOTO MPOCTpaHCTBa, BKItovast JIyHy 1 py-
rue HebOecHble Tena, 1967 roma (manee — JloroBop
MO0 KOCMOCY), OOBCAMHSIONIEM B HACTOSIIEE Bpe-
Ms O6osee 100 yyactHukoB. Cratbsg VI [loroBopa
MO0 KOCMOCY YCTaHaBJIMBaeT MEXIYHAPOIHYIO ITO-
JINTUYECKYI0 OTBETCTBEHHOCTH TOCYIApCTB 3a BCIO
HAIIMOHAJIBHYIO ACSITebHOCTh B KOCMUYECKOM TPO-
CTpaHCTBe, BKJIIOYAsI JEATEJIbHOCTh <«HEIpaBH-
TEJBCTBEHHBIX IOPUANYECKUX JUI» (a (DaKTUIecKU
1 pUBMYECKUX JIUIL TTOJT FOPUCIUKIIMEI COOTBETCTBY-
OIIIETO TOCY/IapCTBa), a TAKKe 32 00eCTieueHre TOro,
YTOOBI TaKasl AEATeIbHOCTD MPOBOAUIACH B COOTBET-
CTBUU C TMOJOXeHUsIMU poroBopa‘. [lpu atom mesi-
TEJTBHOCTD IOPUANYECKUX JIULL JOJKHA BECTUCH C Pa3-
pelieHus U Toj HaOMIoJeHUEM COOTBETCTBYIOIIETO
rocyapcTBa. DTO MEXAyHapOAHOE 00s3aTeTbCTBO
JIOCTaTOYHO 3(P(HEKTUBHO peaau3yeTcs Tocy1apcTBa-
MM, YCTAHOBUBILIMMU pa3pelIUTENIbHBIN (JIMLIEH3H-
OHHBII) TTOPSITOK KOCMUYECKOM AESITeIbHOCTH.
Crartpsg VII loroBopa mo KocMocy, B pa3BUTHE
KOTOpoii Oblia mpuHATa KOHBEHIMSI O MEXmayHa-

I OCOBEHHOCTW PA3PELLIEH/S "KOCMWYECKUX" CMIOPOB | AHAJTUTUKA

POIHOI OTBETCTBEHHOCTH 3a YIIEpO, MpHUYMHEH-
HBIA KOCMUYECKUMU oObekTamu, 1972 roga (manee
— KoHBeHLMSI 00 OTBETCTBEHHOCTM), YCTaHABJIU-
BaeT, YTO KaXI0€ ToCyIapCTBO, KOTOPOE ocyujecm-
éasem WA opeaHusyem 3allyCK KOCMUYECKOTO O0b-
€KTa, a TaKKe KaXI0e ToCyaapCcTBO, ¢ meppumopuu
WU YCMAHOB80K KOTOPOTO TIPOM3BOAMTCSI 3arlyck’,
HeceT MEXXIYHAPOIHYIO0 MaTepUaibHyI0 OTBETCTBEH-
HOCTh 3a yIIepO, NMPUYMHEHHBI KOCMMYECKUMU
00BEKTaMM WJIM UX COCTABHBIMHU YacTSIMU Ha 3eM-
Jie, B BO3AYIIHOM WJIM KOCMMUYECKOM TTPOCTPAHCTRBE,
BKJTI04ast JIyHy u ipyrue HeOecHBIE Tesia, IpYyroMy ro-
CYIapCTBY, €T0 GU3NIECKUM U I0PUANIECKIM JIALIAM.

YTtoObI cOanaHCUPOBATh PUCKU TOCYAApCTB, CBS-
3aHHBIE C BO3MEIIEHWEM yliepda B Cllydac €ro mpu-
YMHEHUSI B pe3yJibraTe KOCMHMYECKOI NIesITeJIbHOCTH
YACTHOTO CEKTOpa, HAlMOHATbHO-TIPABOBOE DETyJIv-
poBaHue psiga crpad (B yactHoctu, CIIIA) mpeaycma-
TPUBAET B KQUECTBE YCIIOBUSI TSI TIOTYYEeHMSI JIMLIEH3U N
(WM MHOTO pa3pellieHrsT Ha KOCMUYECKYIO JesITeTb-
HOCTb) CTpaXxOBaHME OTBETCTBEHHOCTH IIEpel TPEThbH-
MM JIMLIAMUY WJIM TIPEIOCTaBICHNE MHOM (DMHAHCOBO
rapaHTUU MMOTEHIIMATLHOTO BO3MEILICHUS TOCYIapPCTBY.

TakuM 00pa3oM, OCOOEHHOCTU OTBETCTBEH-
Hoctn B MKII B omnpeneneHHON CTENEHU MOTYT
MOBJIUSITL Ha POCT KOJIMYECTBA MEXKIYHAPOMTHBIX
CIIOPOB, TTIOCKOJIBKY COOTBETCTBYIOIINE MTPETEH3UH,
B TOM 4YHMCJI¢ M B CBSI3M C YACTHON KOCMUWYECKOI
JIesSITeIbHOCTBIO, OYyIyT IPEHbSIBIISTLCS HEITOCpE-
CTBEHHO TocynapcTBaM. K yBemyeHMIO yncia cro-
POB MOXET ITPUBECTU U TOT (PaKT, UTO coracHo cT. 11
KonBeH1IM1 00 OTBETCTBEHHOCTH «3anycKaroujee 20-
cydapcmeo Hecem a0CONOMHYI0 MeNCOYHAPOOHYIO OM -
BeMCMBEHHOCMb 3a 8bINAAMY KOMUEHCAyUU 3a yujepo,
NPUYUHEHHBLI €20 KOCMUYECKUM 006eKmOoM Ha N0Gepx-
Hocmu 3emau uau 8030yuHOMY CYOHY @ noaeme» , Ipy-
yeM BEpXHUIA TIpeaes KOMIIEHCAlluu He YCTaHaBIN-
BaeTcst. C y4eTOM BBICOKHMX PUCKOB KOCMUWYECKOI
JIESITeIbHOCTH, €€ IIPSIMOM CBSI3U C KMCTOYHUKOM

2 Von der Dunk F. G. Space for Dispute Settlement Mechanisms — Dispute Resolution Mechanisms for Space? A few legal
considerations, Proceedings of the Forty-Fourth Colloquium on the Law of Outer Space (2001), 2002. P. 442.
3 Williams M. Dispute Resolution Regarding Space Activities, Handbook of Space Law, Ed. von der Dunk F. G. with Tronchetti

F., Edward Elgar Publishing, 2015. P. 995.

* [lodpobree 06 omeemcmeenHocm 6 KOCMUHECKOL dessimeasHocmu wumatime 6 cmamoe P. O. 3viko6a 6 smom nomepe. — [pum. peo.
> Unvimu crosamu, yRnoMUHAOMes yemoipe Kame2opuu 20¢yoapcme, noonadarouux noo nousmue "3anyckarouiee 20cyoap-
cmeo”. Camo nowsmue "3anyckaroujee 20cyoapcmeo” 6gedeHo 6 mepmunoso2u4eckuil 0bopom nosce ¢ Koneenuuu 06 om-

eemcmeennocmu 1972 e. (n. "c"cm. I).
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MMOBBIIICHHON OMAaCHOCTU® M HEOOXOIUMOCTH €€ Be-
JIIEHUsI B COOTBETCTBUM C 3aKpeIIeHHBIMU JloroBo-
POM IO KOCMOCY oTpacjieBbiIMU NTpuHuMnamMmu MKIT
U CHeUMaJTbHBIMU TTOJ0XeHUsIMU  KOHBeHIIMMN
00 OTBETCTBEHHOCTH 3TU HOPMBI MOXKHO CUMTATh
000CHOBAaHHBIMU U JEUCTBEHHBIMM.

OpHako Takue OCOOEHHOCTM OTBETCTBEHHOCTH
MOT'YT KaK CITPOBOLIMPOBAThH POCT KOJIMIECTBA CIIOPOB,
TaK ¥ OIOCPEIOBAHHO ITOCITOCOOCTBOBATh UX MPEHOT-
BpaneH10. KomiecTBo MOTeHIMAIBHBIX CIIOPOB OY-
JICT 3aBUCETh OT CITOCOOHOCTH rocynapcTsB 3(PhEeKTUB-
HO M PallMOHAJIBHO MMITJIEMECHTUPOBATH TOJIOKCHUS
HoroBopa OOH no kocMocy — uHaye roBopsi, ooe-
CITEYMTh COOTBETCTBUE BCEM HALIMOHAILHOM IesITelIb-
HOCTHU B KOCMOCE CBOMM MEKIIyHApOIHBIM 00s13aTeIIh-
ctBaM. ToT (pakT, YTO MPEIMETHBIX MEXKIYHAPOIHBIX
CITOPOB B CYJICOHOM TTOPSIIKE IO CUX ITOP pACCMOTPEHO
He OBbLTO M M3BECTHA JINILIb COOTBETCTBYIOIIAST IIPAKTH -
Ka Ha HallMOHAJIbHOM YpOBHE, TaK Ha3bIBaeMbIC Space
law cases, CBUIETEILCTBYET O TOM, YTO Ha JAHHOM 3Ta-
e pa3BUTHSI KOCMMUYECKOM NESITeIbHOCTH TOCYIap-
CTBa YCITCLIHO CHPABJISTIOTCS C 3amadyeil yrpaBJIeHUS
pUCKaMU 000MX BUIOB MEXKIYHAPOIHON OTBETCTBEH-
HOCTU W, COOTBETCTBEHHO, BO3HUKHOBEHUS MEXIY-
HapOIHBIX CIIOPOB, MPEXKIE BCETO C yYacTUEM TOCY-
JApCTB M MEXAYHAPOIHBIX MEXITPABUTEIBCTBEHHBIX
opraHu3alyii, ¢ KOCBEHHBIM BJIMSIHAEM W Ha CHILKE-
HME KOJIMYECTBA CIIOPOB 3KOHOMIYECKOT'O XapaKTepa.

B 1O ke BpeMsI B KOHTEKCTE OCOOEHHOCTEH
MEXIYHAPOIHON MaTepUallbHOM OTBETCTBEHHOCTH
HEOOXOIMMO OTMETUTh, YTO JIeXKaIllasl B €€ OCHOBE
KOHIISITIINS 3alTyCKalolIero rocygapcTsa (KOTopoe
HeCeT MEXXAYHAPOIHYIO MaTepUaIbHYIO OTBETCTBEH-
HOCTb) HE B ITOJTHOI Mepe COOTBETCTBYET PeavsiM
KOCMUWYECKOM IeSITeIbHOCTH, YTO MOXKET MOBIUSIThH
Ha paspelicHue cropoB. Hampumep, CIIOKHOCTH
MOTYT BO3HUKHYTB ITPU OIIpeie/ICHNH 3aITyCKaloIe-
IO rOCyIapcTBa B CiIydae 3aIrycka U3 OTKPBITOTO MOPSI
WM B OTHOIIICHMU KOCMHUYECKOTO 00beKTa Ha OpOn-
Te, KOTOPBII I0OpUINYECKOe WIM (PU3NIECKOE JTUIIO
MIPUOOPEJIO y JINIA, HAXOISIIErocsT MO IOPUCINK-
LIMeN Ipyroro rocymapcrsa. B aTom ciyyae mom mo-
HATHE <«3alycKalolllee TOCyIapCTBO» (aKTUUECKU

MOJIMANalT U HECYT MEXIYHApOAHYI0 MaTepuaib-
HYIO OTBETCTBEHHOCTb HECKOJILKO rOCyIapCTB, MPHU-
YeM He BCe OHM MMEIOT MOIJIWHHYIO CBSI3b C COOT-
BETCTBYIOLIEH JeSITeIbHOCThIO YACTHBIX CYObEKTOB.
3aech CTOUT O0O3HAUYUTH €Ille OAHY OCOOEHHOCTh
MPaBOBOI0 PeryJupoBaHUsI KOCMUYECKOU aesiTeb-
HOCTU: U3MEHEHME OTHOIUEHUM, TOJIekKalluX pe-
TYJAUPOBAHUIO MEXKAYHAPOAHBIM YACTHBIM IMPABOM,
B OOJIBLIMHCTBE BO3MOXKHbBIX BAPUAHTOB MPUBOAUT
K OIlpele/IeHHbBIM MEXIYHapOIHO-TIPaBOBLIM I10-
CJEACTBUSM IJISI 3aJeMCTBOBAHHBIX, HO HE Bceraa
MMEIOLIMX MOJJTUHHYIO CBSI3b C COOTBETCTBYIOLLIMMU
YaCTHBIMM CYOBbEKTaMU roCyaapcTB (MOTeHIIMATBHO
MOJManamInuX, HalIpuMep, oA OIHY M3 00O3Ha-
YEHHBIX BBIIIIE KATETOPUI «3aIyCKaIOIIEeTo rocyaap-
CTBa» — «T'OCYIapCTBO, KOTOPOE OPraHU3yeT 3aIycK
KOCMMYECKOTO 00BEKTa»).

DTa 0COOEHHOCTh MOXET OCJIOXHUTH TMOTEH-
IIMajJbHOEe apOUTpaXkHOE YperyJupoBaHMUE CIIO-
POB  COOTBETCTBYIOIIEH  MeEXAYHapOIHO-IIPaBO-
BOIl cocTaBisiouieii. B mpuBeneHHOM Mpumepe
OTBETCTBEHHOCTb 3a ylIEepO, KOTOPbIA MOXET OBITh
MNpUYMHEH B pe3yJibTaTe JesdTeIbHOCTU HOBOTO
COOCTBEHHMKA KOCMHMYECKOTO OOBEKTa, Hapsmay
C HOBBIM TOCYIAapCTBOM OyIeT MpoAoKaTh HECTU
U MpexHee (KOTopoe Mo o0lIeMy MpaBHIy COXpa-
HUT CTaTyC rocyJapcTBa perucTpaumuu KOCMUYECKO-
ro oowekta mo MKII) BHe 3aBUCMMOCTH OT TOTO,
YTO COXpaHUJACh JIM TIOJUIMHHAS CBSI3b C COOTBET-
CTBYIOLIUM KOCMHUYECKUM 00beKToM. [ToaTomy Ha-
psily C YTOYHEHUMEM HOPM O PErucTpaluu Leeco-
00pa3HbIM TIPEACTABISICTCS AOMOJTHEHUE' MOHSTUS
«3arycKarlilee TocynapCTBO» HOBOM, IATON Kare-
Topuei: «rocy1apcTBo, MO IPUCIUKIIMEH KOTOPO-
ro HEeMpPaBUTEJbCTBEHHOE IOPUINYECKOE JIUIO OCY-
IIECTBISIET WIM OpPraHM3yeT 3alyCK KOCMUYECKOTO
00BEKTA WIH SIBJIIETCS €70 COOCTBEHHUKOM».

Cnenyer yrnoMsIHyTb U JOIOJTHUTEIbHBIA MH-
crpymeHTapuii MKII, Ha mpakThKe CHUXKAIOIIAN
PUCKM BO3HUKHOBEHUSI MEXIYHAPOIHBLIX CIOPOB
U CIOCOOHBIN CHATh MOTEHUMATbHYIO OCIOXHEH-
HOCTb apOUTpaKHOM MPOLIeAyPhl, BBI3BAHHYIO HE00-
XOJAVMMOCTBIO MapasuIeIbHOTO WIW MpPeIBapUTEIbHO-

¢ Konocos 0. M. Omeemcmeennocmo 6 medxcoynapoornom npage. 2-e uzd. M.: Cmamym, 2014.
7 BeposmHocmo ymouHeHus 002080pHbix ucmounuxoe MKII, kak u KoHuenmyanvHble acneKmovl nPOPeccurHoe0 pa3eumusl

MKII npedmemom Hacmosueli cmamoli He S6ASHMCA.
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IO pa3pelieHus] CIIOPOB MEXIYHAPOIHBIMU CyIlaMu
WJIM KOMUCCHEH TT0 paCCMOTPEHUIO TTPETEH3MIAS,

Tak, n. 2 ct. V KonBeHLMu 06 OTBETCTBEHHO-
CTHA TIpeIyCMaTpUBAeT BO3MOXHOCTb 3aKIIOUEHUS
YYaCTHUKAMU COBMECTHBIX 3aIlyCKOB COIJIAIIEHUI
0 pacrpeiesieHUM Mexay co0oit (hbMHAHCOBBIX 00sI-
3aTeJIbCTB, MO KOTOPBIM OHM HECYT COJIMIAPHYIO
OTBETCTBEHHOCTb. DTO HE TOJbKO BHOCUT SICHOCTH
B (pHaHCOBBIE OTHOIIEHUS] YYAaCTHUKOB COBMECT-
HBIX TIPOEKTOB, HO U JeiaeT 0osiee onpeneieHHbIMU
MOJIOXKEHNE TMOTEHIIMAIbHOIO TOCyJapcTBa-UCTIA
1 BOBMOXKHOCTb MOJTyYEHUST UM KOMITEHCAIIMU B MaK-
CUMaJIbHO KOPOTKME CpOKU. bosiee Toro, Ha mpakTh-
K€ B MEXIyHapOJHble KOCMMYECKHE TPOEKTHI (Ha
YPOBHE MX YYACTHMKOB) BKJIIOUAIOTCS CHEIUaTIbHbIC
MOJIOXKEHUS] O B3aMHOM OTKa3€ OT IPEIbSBICHUS
TpeOoBaHUI 00 OTBETCTBEHHOCTH APYT K IPYTY C IIe-
JIBIO peain3aliy MpoeKTa (Tak Ha3bIBaeMbIE OTOBOP-
KU O B3aMHOM OTKa3€ OT OTBETCTBEHHOCTH ).

TakxuM oOpa3oMm, aHalW3 OCHOBHBIX OCO-
oenHocreit MKII moaTrBepxkmaer, 4To, HECMOTPS
Ha OTCYTCTBUE CITELIMaJIU3UPOBAHHON KOMILIEKC-
HOW CHCTEMBI pa3pelleHus CIIOpOB, 3Ta OTpacib
MEXIyHAapOIHOIO MpaBa MTOCTaTOYHO YCHEIIHO Oa-
JIAaHCUpYeT PUCKM UX BO3HUKHOBeHUs. C apyroi
cropoHbl, B MKII ecTb moteHman njist pa3paboTKu
CHeUMaTbHBIX MEXaHU3MOB IO pa3pelIeHUI0 CHO-
POB YaCTHOIIPaBOBOTO XapaKTepa.
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PaspelueHune cnopos

B 00J21aCTN KOCMNYECKOM
[NesTe/IbHOCTU: MPOrHo3
U NepCcneKTUBbI

OpgHuM 13 GaKTOPOB BO3HMKHOBEHMSI HOBBIX CITO-
pPOB SIBIISICTCSI HAJIMYME PsIla OTKPBITHIX BOIIPOCOB,
nomiexamux peryaupoBanuto MKII. Tak, nHanpu-
Mep, OCTaeTCcsl HEPeIIeHHBIM BOMPOC O IMPaBOBOM
peknMe TIPUPOAHBIX pecypcoB JIVHBI M Ipyrux He-
OecHBIX TeJ1. DTa MmpobieMa cTajga 0COOEHHO OCTPOit
B pe3yJbTaTe pa3BUTUs cuctreMHoro noaxoaa CIIIA
K MMPaBOBOMY PEKMMY KOCMUUYECKUX PECYPCOB. DTOT
MOJIXO/I 3aKJIF0YAeTCsl B TOJIKOBAHUHU TIPUHIIUIIA He-
MPUCBOCHUST KocMMYeckoro mpoctpaHcTBa (cT. I
JloroBopa o KOCMOCY) B KayecTBE HepacIpocTpa-
HSIOIIIETOCST Ha U3BJICUEHHBIE M3 HEeJP HEOCCHBIX TEJl
MPUPOAHBIE pecypchl. B 3ToOM cMbICIe 3aKTI0UeHHOE
B KoH1Ie 2020 roga cornaieHue «ApreMuaa»’ pa3Bu-
BaeT moaxon 3akoHa CIIIA 06 ucciaenoBaHUU U MC-
MOJB30BAaHUM KOCMHUUYecKUX pecypcoB 2015 roga'
n Ykaza I[Ipesunenta CIIA «O moolipeHuu Mex-
JYHAPOMHON MOJNEPXKKU pa3BelKH, TOOBIYU U UC-
MOJTb30BaHUSI KOCMMUECKUX PECYPCOB» OT 6 arpesst
2020 roma', mpsiMO TTPOBO3TJIAIIAIOIINX MpaBa JUIL

§ Komuccus no paccmompenuro npemeH3uii Modicem Obimb cO30aHa 20Cyoapcmeamu coenacHo Konseruyuu 06 omeemcmeeHHocmu 6 cay-
yae, ecau npemeH3usi He ype2yaupoeana nymem ouniomamuteckux nepeeosopos. OOHako Ha npakmuke maxue KOMUCCUU He CO3bl-
sanuce. Beudy nomenuyuansHo pekomeHOamenvHo20 Xapakmepa ux peuleHull, CHUNCAIouUX 3@h@eKmugrHocms npedycmMompeHH020
Koneenuyueii 06 omeemcmeenHocmu cneyuanbHO20 MeXarHu3ma paspeuierusl Copog, COOMeemcmeyouUe 60npocsl 30eco paccmampu-
samucs He 6ydym. [lo amoli dce npuuuHe 6 cmambve He YNOMUHAIOMCA UHble 00uue cpedcmea paspeuieris MejcOyHapoOHbIX CHOPOS,
BKAHOHAS NPUMUPUMENBHYIO BPOUEOYPY, a MAKdice B0CHPUHAMbLL padom ucmounukos MKII pexomendamenvHoeo xapakmepa Mexanuam
KOHCYAbMauyuil, npedycCMOmpeHHblil, 8 YaCMHOCMU, C 0epaHU4eHHOLL cghepoil npumererus 8 pamkax cm. 1X Jloeosopa no kocmocy.
? The Artemis Accords (Principles for Cooperation in Civil Exploration and Use of the Moon, Mars, Comets, and Asteroids for Peace-
Jul Purposes). URL: https.//www.nasa.gov/specials/artemis-accords/img/Artemis-Accords-signed- 130ct2020.pdf. 13 oxmséps 2020
200a NASA u cemv nepebix eocydapcme-napmuepos (Aecmpanus, Umanus, Kanaoa, Jlroxcemoype, OAD, Coedunenroe Koponescmeo
Beauxobpumanuu u Ceseproii Hpnanduu, Snownus) noonucasu 08ycmopoHHue coenrauieHust «Apmemuda» (Artemis Accords) no
ooHoumennoil Oydyweil ayuroti npoepamme CIIA, URL: htips;//www.nkau.gov.ua/ua/news/main-themes/1597-ukraina-stala-de-
viatoiu-krainoiu-iaka-pidpysala- domovlenostz—v—ramkakh Qrohramy—an‘emld Cnycms Mecsiu, 12 H0}26p}1 2020 eoaa coenauterue
noonucana  Ykpauna, :
pysala-domovlenosti-v-ramkakh- Qrohramy—artemld Euge uepe3 mecsy, 12 dexaOps 2020 eooa, enasa NASA u munucmp Hayku,
mexHonoeull U uHHo8auuil bpazuiuu nodnuca/zu coemecmHoe 3asenenue o Hameperuu Epa3u/1uu noanucamb coenauierue «Apmemuda»,

10 Pub L. ] 14— 90 “Commerczal Space Launch Competztzveness Actof 20157, § 401, 51 U.S. C $ 10101 note ( 2019), under which
Title IV of this Act (51 U.S.C. §§ 51301—-51303) (2019) could be cited as “Space Resource Exploration and Utilization Act of 2015”.
T Executive Order on Encouraging International Support for the Recovery and Use of Space Resources. URL: https.//www.
whitehouse.gov/presidential-actions/executive-order-encouraging-international-support-recovery-use-space-resources/.

MapT-Anpenb 2021, N2 2 (26) | 39


https://www.nasa.gov/specials/artemis-accords/img/Artemis-Accords-signed-13Oct2020.pdf
https://www.nkau.gov.ua/ua/news/main-themes/1597-ukraina-stala-deviatoiu-krainoiu-iaka-pidpysala-domovlenosti-v-ramkakh-prohramy-artemida
https://www.nkau.gov.ua/ua/news/main-themes/1597-ukraina-stala-deviatoiu-krainoiu-iaka-pidpysala-domovlenosti-v-ramkakh-prohramy-artemida
https://www.nkau.gov.ua/ua/news/main-themes/1597-ukraina-stala-deviatoiu-krainoiu-iaka-pidpysala-domovlenosti-v-ramkakh-prohramy-artemida
https://www.nkau.gov.ua/ua/news/main-themes/1597-ukraina-stala-deviatoiu-krainoiu-iaka-pidpysala-domovlenosti-v-ramkakh-prohramy-artemida
https://www.nasa.gov/feature/nasa-administrator-signs-statement-of-intent-with-brazil-on-artemis-cooperation
https://www.whitehouse.gov/presidential-actions/executive-order-encouraging-international-support-recovery-use-space-resources/
https://www.whitehouse.gov/presidential-actions/executive-order-encouraging-international-support-recovery-use-space-resources/

AHANTUTUKA | OCOBEHHOCTW PA3SPELLIEHMSA "KOCMUYECKMIX" CTTOPOD 15—

nona opucaukuueit CIIIA, a Takxke MOTEHLIMATBHO
rocyJ1apcTB — MNapTHEPOB IO MporpaMmme «ApTeMu-
Jla» Ha TOOBITbIE UMW KOCMUYECKUE PECYPCHI U pe-
CypCHI acTepOUI0B. B cornaieHnu aTUM Boipocam
nocBseHbl paszgensl 10 u 11, roe, B 4aCTHOCTH,
MOIUEPKUBAETCS KPUTUYECKOE 3HAUYEHUE pPecyp-
COB B obecreueHun 0e30MacHOCTU KOCMMYECKMX
orepaluii; HaMepeHUEe MCIOJIb30BaTh KOCMUYE-
CKME pecypchbl B COOTBETCTBUM C TMOJOXEHUSIMU
HoroBopa mo kocMmocy (BKJIto4Yasi oTKa3 OT Mpo-
BO3IJIAIIEHUST CYBEPEHUTETA B OTHOIIEHUU KOCMU-
YECKOTO TPOCTPAHCTBA); HaMEpPEeHUE, MCMHOIb3Ys
OITBIT COMIAllIEHUsT, BHECTU BKJIAJ B COTJIACOBaHUE
YHUBEpPCAIbHBIX MEXIYHAPOIHO-ITPABOBBIX HOPM
JMOOBIYM M UCTOJb30BaHUS KOCMMWYECKUX pecyp-
COB; TMPUBEPKEHHOCTh 0053aTEIbCTBY B3aMMHO-
ro ITOJDKHOTO ydyeTa COOTBETCTBYIOIIUX WHTEPECOB
CyOBEKTOB KOCMUYECKON NESATeIbHOCTU U IPYTUX
00513aTeNbCTB COIJIaCHO CT. IX M MHBIM MPUMEHU-
MBIM TTOJIOKEHUSIM [JloroBopa mo KocMocy.

B aT0li CBSI3M aKTyaJbHBIM CTAHOBUTCS BOIIPOC
0 TOM, B KaKOil cTereH! U (hopMe MOXKET ObITh 00€e-
crieyeH OajlaHC MHTEPECOB Pa3IUYHBIX CYOBEKTOB
KOCMUWYECKOI AEeSATeIbHOCTHA, B TOM YHUCJIE HE yda-
CTBYIOIIMX B COTJIAlIEHUM <«ApTeMuaa» (C y4deTom
HEOOXOMMMOCTH COOJIIONEHUST OTPACIEeBOTO MPUH-
mumna MKII, mpoBosriamaroliero McciaeaoBaHUe
1 UCIIOJIb30BaHKWE KOCMOCa Ha 0J1aro U B MHTepecax
Bcex rocyaapcTB). 151 Bcero MUpoOBOTo cooOIIecTBa
MPUOPUTETHON CTAaHOBUTCS 3agavya MPUMEHEHUS
HOBBIX 3(h(hEeKTUBHBIX TUIIJIOMAaTUUECKUX MOIXOI0B
K yperyaupoBaHuio BornpocoB MKII Ha MmHorocTO-
POHHEN YHUBEpPCAIbHOI OCHOBE, BEJb YIIOMSIHYTHIE
nHuLatuBbl CIIIA MOTyT MOBAMSTHL HA Hampaslie-
HUE TaJIbHENIIEero pa3BUTHUS KOCMUYECKOTO TpaBa.

C yyeToM AeHiCTBYIONIMX (haKTOPOB KaK MEXKITY-
HapoJIHO-MPAaBOBOE, TaK W HAIlMOHAILHO-TIPAaBOBOE
pearupoBaHWe MOTYT OBITh BOCTPEOOBaHBI B KOH-

TEKCTE CHUXKEHUSI pUCKOB BOBHUKHOBEHUSI CITOPOB.
Ecnu x Havany KocMHUUYECKOU MPUPOAOPECYPCHOMN
JEeSITeILHOCTH, TO €CTh K MOMEHTY peaiu3alliy Cu-
cremHoro noaxoga CIIA (1 apyrumx rocymapcrs,
MOCJEIOBABIINX UX TIpUMepy, Hampumep JIrokcem-
oypra’? u OAD") k TonkosaHuto cT. Il ToroBopa
MO0 KOCMOCY M, BO3MOXKHO, HOBBIX aHaJOTUYHBIX
WA TIPOTUBOIIOJIOXHBIX HAIlMOHAJIbHO-TTPABOBBIX
WHUILIMATUB YHMBEPCAIbHBIN CHeIUaTbHBIM MeX-
JIYHapOJIHO-TIPABOBOI PEXXUM COTJIACOBAH He OY/IET,
cleIyeT OXMIATh pOcTa KOJMYECTBA CIIOPOB pas-
JIMYHOTO Xapakrepa. MHaye roBopsi, Ha MpakTH-
K€ HaJauuyue OTKPBIThIX BompocoB MKII criocobHO
MPUBECTU K YBEJIWYCHMUIO YMCIa IKOHOMUYECKUX
OTpaC/EBBIX CIIOPOB U OCJIOXHUTH HUX pa3pellieHue
B paMKax apOWUTpaXkHOW MpOILIeAyphl: TOCYIapCTBa
MOTYT OOpaTUThCS, B YaCTHOCTH, B MexXmyHapoI-
Heiit cyn OOH, 4TOOBI YCTaHOBUTBH COIEpKaHUE
psiia MEXIYHApOIHO-TMPABOBBIX HOPM — HAIlpUMep,
conepxanue cT. I [loroBopa mo KocMocy puMeHU-
TEJbHO K KOCMUYECKHUX Pecypcam.

[MockoabKy 2KOHOMUYECKass JesATEIbHOCTD
B KOCMOCE pacIIMpsIeTCs, JOTUYHO YXe B OvKaii-
1ee AeCATUIETUE OXUAATh IIMPOKOTO 0OpalleHus
K apOUTpaxy — 3TO aKTyaJIbHO KakK JIJII TOCYyIapCTB
U MEXIYHApOAHBIX OpraHW3allMii, TaK W JJIs 4acT-
HBIX cyOBbeKTOB. CITIOpBI MOTYT KOCHYTBCST M «KJlac-
CUYECKUX» KOCMMYECKMX TEXHOJOTUI, TOBapOB
U YCIIYT, U OTHOCUTEIbHO «MHHOBAIIMOHHBIX», Ha-
MpUMEpP TIPUPOIOPECYPCHOM AeATEIbHOCTA Ha He-
OECHBIX TeJIax.

Oco0blil MHTepec 3Aech MpeacTaBiasIeT apOu-
TpaxkHOE yperyJIupoBaHUe CBSI3aHHBIX C KOCMUYE-
cKoii nesatenbHOCThIO criopoB 2011 ropa'* [TocTostH-
HO# majatel TpeTeiickoro cyna. PakyabTaTUBHBIM
periaMeHT OCHOBBIBAeTCSI Ha ApOUTpa)KHOM pe-
rnmamente FOHCUTPAJI 2010 roma u gomojHuU-
TEJbHO OTpaXaeT 0COOEHHOCTU CMOPOB, UMEIOIITUX

2. Cm. 3akon Jliokcembypea «O6 uccredosanuu U ucnoab308aHuu Kocmuueckux pecypcoe» om 20 uroan 2017 2oda. Loi
du 20 juillet 2017 sur exploration et [utilisation des ressources de I'espace. URL: http.//legilux.public.lu/eli/etat/leg,
loi/2017/07/20/a674/jo; Heoguyuansusiii nepeeod Ha awneautickuil sa3vik. URL: http://legilux.public.lu/eli/etat/leg,

loi/2017/07/20/a674/jo/en.

3 Cm. Dedepanvhbiit 3axon OAD Ne (12) «O peeyauposanuu kocmuueckoeo cekmopa». United Arab Emirates Federal Law

No. (12) of 2019 on the Regulation of the Space Sector. URL: https.//space.gov.ae/Documents/Publication PDFFiles/

SpaceSectorFederalLaw_EN.pdf.

" PCA Optional Rules for Arbitration of Disputes Relating to Space Activities. URL: https.//docs.pca-cpa.org/2016/01/Per-
manent-Court-of-Arbitration-Optional- Rules-for-Arbitration-of- Disputes- Relating-to-Outer-Space-Activities.pdf.
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KOCMUYECKUI KOMIIOHEHT M OTHOCSIIUXCS K UC-
MMOJIb30BaHMIO KOCMOCA roCy1apCcTBaMU, MEeXIyHa-
POIHBIMH OPTaHU3ALMSIMU U YaCTHBIMU CyOBEKTa-
Mu. [ToMHUMO OOBIYHBIX TTPEUMYIIECTB apOUTpaxka
OIHUM HU3 CIIEIMATbHBIX SIBISETCS BO3MOXHOCTD
HCITIOJIb30BaHUS Hapsay ¢ Permamentom 2011 roga
®axynsratuBHOTO pernamenTa [locTosiHHOM mana-
Tl TPETEMCKOro cyaa IS CIAEACTBEHHBIX KOMUC-
cuii o yctaHoBIeHUIO (pakToB 1997 roma's. Ipu-
HUMash BO BHUMaHUE CHEU(PUKY KOCMUUYECKON
NesITeIbHOCTU, OECIPUCTPACTHOE U HE3aBUCUMOE
yCTaHOBJIEHUE (haKTOB MOXET HE TOJbKO IMPUBHE-
CTU SICHOCTbD B JIeJIO, HO Jaxke UCKIIOUYUTh HaJTuJue
CIOPHOW CUTyallMy. DTO U PSA APYTUX MPEUMY-
mecTB cucTeMbl [ToCcTOSTHHOM MajgaThl TpeTEHCKOTO
cylla BBIAEJSIOT €€ U3 BCEX APYTUX CYIIECTBYIOIIUX
CPEICTB pa3pelieHnr CITOPOB B 00J1aCTH KOCMUYE-
CKOM NeATETbHOCTH.

CrnenyeT OTMETUTh W KOHIENTyaJbHOE 3Ha-
yeHre pa3paboTku PakyabTaTUBHOIO perjaMeHTa
2011 roga, a Takke KoHBEeHIIMM O MEXTyHAPOIHBIX
rapaHTHUSIX B OTHOILEHWU TTOABMXKHOIO 000OpyIOBa-
Hug 2001 roga coBmecTHO ¢ IIpoToKojioM 1O BO-
npocam, KacaloluMcsl KOCMUYeCcKUX cpeacts, 2012
roja: BC€ 3TU JOKYMEHTHI MOXHO paccMaTpuBaTh
B KayecTBE BJEMEHTOB MEXIYHApOJHOTO YaCTHO-
ro mpaBa B JaHHOU objactu. HekoTopble aBTOpHI
MPUBOIST JOBOIBI B TOJb3Y CTAHOBJIECHUS MEXIY-
HapOIHOIO YaCTHOTO KOCMMYECKOTro mpasa'®. Jlist
pa3pelieHuss MeXITyHapOIHbIX CIIOPOB YaCTHOIpa-
BOBOTO XapakTepa 0co0oe 3HaueHHe MpuoopeTa-
€T TIpeJIOMJIEHUE KJIACCUYECKUX KOJUITM3MOHHBIX
U MaTepUaIbHBIX HOPM MEXIyHAapOJIHOIO YaCTHOTO
npaBa ckBo3b npusMy crierimuku MKII. B kaue-
CTBe MpHUMepa MOKHO MPUBECTU ToJioxkeHue cT. VIII
HoroBopa mo KocMmocy, KoTopas mperycMaTpuBaeT

I OCOBEHHOCTW PA3PELLIEH/S "KOCMWYECKUX" CMIOPOB | AHAJTUTUKA

COXpaHEeHME IOPUCINKIINY U KOHTPOJIS, a TAKKE He-
3aTPOHYTOCTh IpaB COOCTBEHHOCTW B OTHOIICHUU
KOCMHMYECKOIO 00BEKTa BHE 3aBUCUMOCTH OT €TO
MectoHaxoxaeHus. [lo cyiiecTBy, gaHHOE TMOJIO-
>KeHIEe — OCHOBA JJIS TTOTEHIIMAIbHOM pa3paboTKU
CIEINATbHBIX KOJUIM3MOHHBIX TPUBSI30K, IPUMeE-
HUMBIX K JIESITeIbHOCTH, OCYIIECTBIISIEMOI HEIo-
CPEACTBEHHO B KOCMMYECKOM ITPOCTPAHCTBE.

3aK1lo4yeHue

C/IOXXHBIE TEXHOJIOTUYECKME U SKOHOMUYECKHE
COCTaBJISIIOIIME KOCMUYECKOUN HeATeIbHOCTA 00-
YCJIOBUJIM HEOOXOAMMOCTh pPa3pabOTKM COOTBET-
CTBYIOLIEI MHOIOTpaHHOI MpaBoBOil OCHOBHBI. Kak
otMmeuan npodeccop 0. M. KoaocoB, MexayHa-
pPOHOE TIPABO SIBJISIETCS OTPa’KEHUEM COBPEMEHHO-
TO COCTOSTHUSI MEXITYHAPOIHBIX OTHOIIIEHUI, KOTO-
pbIe TTOCTOSTHHO MEHSIIOTCS, IPUBOIS K MOSIBICHUIO
HOBBIX BOIMPOCOB, TPEOYIOIIMX aAeKBAaTHOIO IIpa-
BOBOTro peryaupoBaHus'’. Ha mepBbIil B3Tsm, aeii-
ctBytomiee MKII He cOOTBETCTBYeT COBPEMEHHBIM
noTpeOHOCTSIM cekTtopa. OMHaKO, MO CYIIECTBY, 3Ta
OoTpaciib MEXIYHApOIHOTO MpaBa 00JamaeT MOTeH-
IIMaJIOM HE€ TOJIbKO IIJII PEryJMpOBaHUS TEKYIIUX
MPaBOOTHOIIIEHUH, B TOM YHCJI€ B YaCTU pa3pelie-
HUS U TIPEIOTBPAIIEHUS CITOPOB, HO U TSI CO3TaHMUS
CMEeUUATbHBIX IMPABOBBIX OCHOB HMYIIECTBEHHBIX
W JIMYHBIX HEMMYIIECTBEHHBIX OTHOIIEHUU (op-
MUPYIOIIEHCS OTpaCciIu MEXAYHAPOIHOTO YaCTHOTO
KOCMUYECKOTO TpaBa.

DddexTBHOE KOMIJIEKCHOE MpaBOIpHU-
MeHeHue ¢ yueToM ocobeHHocTeit MKIIT u yact-
HOIMPaBOBOW CIHEU(UKU TaKkKe OCTaeTCs BaXK-
HEHlImen 3amayedd IIpU  pas3pelieHUU CIIOPOB,
CBSI3aHHBIX ¢ KOCMUYECKOU NesATEIbHOCTHIO.

15 PCA Optional Rules for Fact-finding Commissions of Inquiry. URL: hitps://docs.pca-cpa.org/2016/01/Perma-
nent-Court-of-Arbitration-Optional- Rules-for- Fact-finding-Commissions-of- Inquiry.pdf.

16 Yuzbashyan M. Potential Uniform International Legal Framework for Regulation of Private Space Activities. New Perspec-
tives on Space Law. Proceedings of the 53rd IISL Colloquium on The Law of Outer Space, Young Scholars Session, 2010.
Ed. by M. J. Sundahl and V. Gopalakrishnan. 2011. P. 70—83. URL: http.//iislwebo.wwwnlss 1.a2hosted.com/wp-content,

uploads/2015/03/New PerspectivesonSpace Law.pdf. I[lum. no: Jankowitsch P. The Background and History of Space Law.
in Handbook of Space Law. Ed. by Frans von der Dunk with Fabio Tronchetti. Cheltenham and Northampton, MA: Edward

Elgar Publishing, 2015. P. 26.

7 Kolosov Yu. M. The Role of the International Law Commission. Making Better International Law: The International Law
Commission at 50: Proceedings of the United Nations Colloquium on Progressive Development and Codification of International

Law. United Nations, New York, 1998. P. 205.
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AHATTUTUKA | CNOPbI N3 YLWEPEA, MPUYNHEHHOIO KOCMUYECKIMUY OB BbEKTAMY  —

OTBETCTBEHHOCTbD 3A YLUIEPB,
NMPUYUNHEHHBIN KOCMUWYECKUMMU
OB bEKTAMW

PomaH 3vikoe
[eHepasnbHbIl
cekpemapb PAA,
napmuHep MANSORS

ayaJioM KOCMMYECKOM 3pblI YeJaoBeuecTBa cunTaeTcs 4 okTs10ps 1957 rona,
korga CCCP 3amnycTu Ha opOUTY TepBbIli KocMudeckuii armapat «IIpo-
creitmmii cryTHUK — 1» (ITC-1) Ha pakeTe-HocuTtene « CMyTHUK», CO3aH-
HOI1 Ha 6a3e MEeXKOHTUHEHTaIbHOM OanucTudyeckoit pakeTsl P-7. C Tex
mop ObITO Mpon3BeaeHO 0KoI0 6020 yCHEeNTHBIX 3aITyCKOB pPaKeT, KOTOPhIE BHIBEJIN
Ha OKOJIo3eMHYIo opouTty nopsiaka 10 680 kocMmudeckux ammapaTtoB, 6250 13 KOTO-
PBIX TIO-TIPEeXXHEMY HaxoasITcs B KocMoce, Ho Julllb 3300 13 HuX GpyHKIIMOHUPYIOT.
ITomumMo sTOrO0, 3apeructprupoBaHo 6oJjiee 28 000 0ObEKTOB KOCMUYECKOTO Mycopa,
KOTOPbIC KaTaJIOTU3UPOBAHbI M HaAXOAATCA I1OA IMOCTOAHHbBIM Ha6ﬂlO£LeHI/l€M; CO-
IJJaCHO pacyeTaM, oOIIee YNCI0 HEYUYTeHHBIX 00beKTOB pazMepoM oT 0,1 mo 10 cm
Jocturaet 129 MiH eguHuL oo1eit maccoii 6oaee 9200 TOHH.
[TpobiieMa KOCMHUYECKOTO Mycopa M OOJIOMKOB €XErogHO YCYTyOsseT-
Csl U B MepCIeKTUBE MOXKET MPUBECTU K BO3HUKHOBeHUIO 3 dekTa Keccie-
pa', B pesyabraTe 4ero OJIMXXHUIN KOCMOC CTaHET aOCOJNIOTHO HEIPUTOIHBIM
Ui mpakTudeckoro ucnoJib3zoBaHud. ITo pacueram HACA, yxe ¢ 2007 rona
ob0beMa Mycopa, CKOTIMBIIETOCS Ha HU3KOM OKOJIO3EMHOI OpOMUTE, JOCTATOYU-
HO 1 mposiBjieHusl 3Toro a¢ddekra. IIpenmnogaraercss, 4yTo B cpeaHEeM Kax-
AbIC ITATH JIET HAYHYT ITPOUCXOAUTDH KPYITHBIEC CTOJIKHOBCHU A, KOTOPbIE, B CBOIO
ouepelb, IPUBEAYT K JaBUHOOOPAa3HOMY YBEJIMUYEHUIO 0ObeMa Mycopa, yJalie-
HUIO CTOJIKHOBEHMI B KOCMOCE U MaJeHNI0 00JJOMKOB Ha 3eMITIO.

! Bnepeoie meopus onucana unxcenepom HACA Jlonanvdom Keccaepom ¢ 1978 20dy. Kessler D. J.,
Cour-Palais B. G. Collision Frequency of Artificial Satellites: The Creation of a Debris Belt //
Journal of Geophysical Research: journal. 1978. Vol. 83. P. 63.
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Ve 1ociie MepBBIX 3aIlTyCKOB PakKeT CTajo ITOHST-
HO, UTO KOCMMYECKMEe OOBEKTHl KaK IpU CTapTe,
TaK ¥ TIpY BO3BPAILEHUH MOTYT IIPEACTAaBIISTh OITac-
HOCTb IIJIsI JIFOEH, OKPYKAIOIIEH cpelbl U MMYIIE-
cTBa. 3aKOHOMEPHO, UTO C pACIIMpPEHUEM YucIIa
HALMOHAJIBHBIX KOCMUYECKNX MPOrpaMM B Hauajie
1960-X rof0B 1, KaK CJIeACTBUE, YBEIMUEHUEM YK CITA
KOCMMWYECKUX ITYCKOB YYaCTWJIMCh M CIIydau IHaje-
HUS 00beKkTOB Ha 3emutio. [TpobiemMa crana octpoit
1 MoTpeboBaia MEXKIYHApOIHO-TTPABOBOTO PETYJIM-
poBanus. B 1963 rogy pabouas rpymma npu OOH
MpeajioXuiaa MpoeKT KoHBeHMM O MeXIyHapo-
HOIl OTBETCTBEHHOCTHM 3a YIIepO, NMPUIMHEHHBIN
KOCMUYECKUMU o0bekTamu (Hasiee — KoHBeHIIMS),
KOTOpPBIN ObLT 0n00peH IeHepanbHOI AccamoOineeit
OOH 29 Hos6pg 1971 rona. Ilo cocTtossHuio Ha 1
suBaps 2020 roga KoHBeHLIMIO paTu(GUUMPOBAIN
98 rocymapcTB M elle 23 rocygapcTBa MOANMUCATIN
WIN TIPOAEKIApUPOBAIN paclipocTpaHeHE Ha ceOst
neiictBust KoHBeHLIMN.

IToxa KonBeHuMio pazpabaTbiBaad, KOCMMU-
yecKre OOBEKTHI MPOIOJIKAIM DPETYJISIPHO IanaTh
Ha 3eMJII0, HO M3-3a OTCYTCTBMS ITPABOBOI 0a3bl BO-
IIPOC 0 KOMITEHCAIIUM Bpeaa He MMeJT CTaHIapTHOTO
pemrenust. Kak mpaBuiao, OOJIOMKM KOCMMYECKUX
armnapaToB MPOCTO BO3BpalllaJii CTpaHe-BIaleInIIe
B pamkax 1. 3 c¢T. 5 ComaieHusi 0 crmacaHuu Koc-
MOHABTOB, BO3BpallleHUM KOCMOHAaBTOB U BO3Bpa-
IIEHUM OOBEKTOB, 3aMyIIEHHBIX B KOCMWYECKOE
npoctpaHcTBo, 1967 roma’?. EauHCTBEHHass KOM-
MeHcalnsl, KOTOPYID MOXKHO OBUIO ITOTPeOOBATH
y 3allyCTMBILETO aIapaT rocymsapcrsa (B TEpMHU-
Hojjornu KOHBEHIIMN — «3aMyCcKaloIlero rocyaap-
CTBa»), — 3TO KOMITEHCALIVSI PACXOI0B, ITOHECEHHBIX
IPY BBITIOJIHEHUU 0053aTeJIbCTB 110 O0OHAPYKEHUIO
1 BO3BPAIIEHUI0 KOCMMYECKOTO O0BbEKTa WU €T0
COCTaBHBIX yacTeil. MHTepecHO, YTO B ITOATOTOBH-
TeJBbHBIX MaTepuanax K KOHBEHIMM COmEpPKUTCS
nucbMo oT mpeactaButenst CIIA, KoTopblii MH-
dopMHUpyeT KOMHUTET O MWPHOM MCIIOJIb30BaHUMN
KOCMMWYECKOTO MPOCTPAHCTBA O (DaKTe MagecHUs Ye-
TBIpeX 00JIOMKOB COBETCKOTO ariiapara Ha TeppUTO-
puto Texaca, Oknaxombl U1 KaH3aca 1 Bo3BpaTe €ro
CCCP B cents6pe 1970 roma’.
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Copep>kaHne KoHBeHUUU

O6uwue nosoxceHUs U mepMuHbI

KonBeH1ust pa3pabarbiBaiach B eAMHOM Mapaaurme
C APYITMMM MEXAyHApOTHBIMU JIOTOBOpaMu B cdepe
KOCMMYECKON JeATeIbHOCTH, TTI03TOMY OHA OIUpAcT-
cs1 Ha yHUBEpCaJIbHbIC MPUHIIUIIBI, UMEET BHYTPEHHUE
OTCBUTKU K JPYTMM JIOKYMEHTaM W ONlepupyeT eNUHOM
TEPMUHOJIOTHEN B 00J1aCTH KOCMUYECKOTo rpasa. [1o-
MMMO 3TOTO, B CT. | BBEIeHbI TaKV€ TEPMUHBI, KaK:

1. Ywep6. O3HavaeT TUIIEHUE XXU3HU, TEJIECHOE
MOBpPEXICHNE WM MHOE TOBPEXKIECHUE 3I0POBb,
JM00 YHMUTOXEHME WU MOBPEXICHUE MMYIIECTBA
TOCyAapCcTB, JU00 (PU3NYECKUX WU IOPUINIECKUX
JIMI] WJIM UMYIIECTBA MEXIYHAPOIHBIX MEXITpaBH-
TeJIbCTBEHHBIX opraHu3auuii. B nononnenue ct. XII
MOSICHSIET, YTO pa3Mep yiiepoa onpeaessieTcs: B COOT-
BETCTBUH C MEXAYHAPOIHBIM MIPABOM Y ITPUHIIMTIAMU
CIIPaBEIJIMBOCTH, C TeM YTOOBI 00ECTEUNUTh BO3ME-
1eHKe yiep0da, BoccTaHaBIMBaloIee GU3NIECKOMY
WY IOPUINYECKOMY JIUILY, TOCYIapCTBY MU MEXITY-
HapOIHOM OpraHu3aly, OT UMEHU KOTOPBIX MPeIb-
SIBJISIETCSl TIPETEH3MsI, TOJOXEHHME, KOTOpOe CyIlle-
CTBOBAJIO OBI, ey OBl yIIepO He ObLT MPUYUHEH.

2. 3anyck. BkmoyaeT KakK YCIEIIHBINA 3ammycK,
TaK Y MOMBITKY 3aMmycKa.

3. 3anyckaroujee eocydapcmeo. TepMUH O3Ha-
qaer:

* TOCYIApCTBO, KOTOPOE OCYIIECTRIISET WK Op-

raHU3YyeT 3aMycK KOCMUYECKOT0 00bEKTa;

* TOCYAApCTBO, C TEPPUTOPUHU WJIM YCTAHOBOK

KOTOPOTO OCYIIECTBIISIETCSI 3aITyCK KOCMUYE-

CKOT0 00BEKTa.

4. Kocmuueckuii ob6sexm. BKiouaeT cocTaBHbIE
YacTU KOCMMUYECKOTO O0OBEKTa, a TakKKe CPEACTBO
€ro IOCTaBKU 1 €T0 YaCTH.

Takum obpazom, KoHBeHIIMS onpeaessieT, KTO
SIBJISIETCSI CYOBEKTOM HaHeceHMs yiuepoa (3amycka-
[olllee TOCYIapCTBO), OOBEKT, KOTOPbIM MOXET Ha-
HecTu yuiepd (KOCMMYECKUI OOBEKT), NeilcTBUE,
B pe3yJIbTaTe KOTOPOTrO MOXET HACTYIIUTb BPe/ 3/10-
POBBIO Y UMYIIIECTBY TPEThUX JIUIL (3aMyCK), U Hera-
TUBHBIN pe3yJIbTaT TaKoro aercTBus (yiepo).

2 URL: https://www.un.org/ru/documents/decl_conv/conventions/astronauts_rescue.shtml.

3 URL: https://www.unoosa.org/pdf/reports/ac105/AC105_ 087 and_ACI105 087Add1E-Ic.pdf.
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Pacnpepenenue
OTBETCTBEHHOCTMU 3a yLlepob
KOHBCHHI/IH YCTaHaBJIMBACT HECKOJIBKO BU-
JIOB OTBETCTBEHHOCTM 3a ylIepO: aOCOJIOTHYIO

(ct. IT u VI), ycnosnyio (ct. I11), conuaapHyto abco-
MoTHYI (Tonmn. «a» . 1 ct. IV) u conunapHyto yc-
JIoBHYIO (TIoar. «b» 11. 1 cT. IV).

Abcoatomuas omeemcmeeHHOCMb 3aITyCKalole-
r'o TOCyIapcTBa 3a MPUYMHEHHBIN yIIepO Ha ITOBEpX-
HOCTU 3eMJIU WX BO3AYIITHOMY CYIHY B MOJIETE BO3-
HUKaeT 0e3 HEeOOXOAMMOCTU YCTAHOBJIGHUSI BUHBI
3amyckarouero rocygapcra (ct. I1). Orpanuuenue
OTBETCTBEHHOCTM 3aITyCKalolllero ToCyaapcTBa JI0-
MyCKaeTCs JUIIb B TOM CJlydae, €CJIM OHO JTOKaXeT,
YTO yiiepO SIBUJICS TOJHOCTBIO WM YaCTUYHO pe-
3yJBTaTOM TIpyOOli HEOPEesKHOCTH JIMOO JeiCTBUS
nan 0e3AeiCTBUSI CO CTOPOHBI TOCYIAapCTBA-UCTIA
00 (GU3NYECKUX WIM IOPUINYECKUX JIUI, KOTO-
PBIX OHO TIPEICTaBIsIET, COBEPUICHHBIX C HaMepe-
HUeM HaHecTUu yuep6. Hampumep, ecau rocymap-
CTBO-UCTEL, OYAy4Yr YBeAOMJICHHBIM O BO3MOXHOM
MmageHuu OOJOMKOB KOCMMYECKOIo arapara,
HE YCTaHOBUJIO PEXXUM OECITOJIETHOM 30HbBI HA COOT-
BETCTBYIOIICH TEPPUTOPUHU JTMOO HE IBAKYHMPOBAJIO
JItoieii B 30HE TafeHUST 00JJOMKOB, XOTsI pacroJjara-
JIO BpeMEeHeM U pecypcamu Ijist aBakyauuu (ctT. VI).
TeM He MeHee HMKAKOTO OCBOOOXKIEHUS HE MPEea0-
CTaBJISIETCS B CIIydasix, KOraa yiepo SIBUIICS pe3yiib-
TaTOM JESITEJBHOCTU 3aIlyCKalolero rocynapcTsa,
KOTOpast He COOTBETCTBYET MEKAYHAPOIHOMY IIPABY,
BKJIIOYasi, B yactHocTH, YctaB Opranuszanun O0b-
eanHeHHbIX Hamuit n JloroBop o mpuHIIANAX AesI-
TEJBLHOCTU FOCYaPCTB IO UCCIETOBAHUIO U UCITOJb-
30BaHUI0 KOCMUYECKOTO TPOCTPAHCTBA, BKJIIOYAsI
JIyny u npyrue HebecHsle Teaa (cT. VI). IIpumepom
MOKET CIYKUTh 3allyCK KOCMMYECKUX alliapaTos,
HE HaIpaBJICHHBIX Ha MHUPHOE OCBOEHME KOCMOCa
U HeOECHBIX TeJl.

Ycnosnas omeemcmeenHocms COCTOUT B TOM,
YTO €CJIM YIIEepO MPUUNHSICTCS KOCMUYECKUM 00b-
€KTOM 3aIyCKaloIIero rocy1apctsa A KOCMHUYECKO-
My OOBEKTy 3amyckawllero rocymapctsa b nu6o
JIMIIAM WJIA MMYIIECTBY Ha OOpPTYy TaKOTO KOCMM-
yeckoro oowbekTa (Kpome Bpela Ha TOBEPXHOCTHU
3emin), TO TOCydapcTBO A HeceT OTBETCTBEH-
HOCTb, TOJIBKO €CJIM yIIepOd MPUYMHEH I10 eT0 BUHE
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WY 110 BUHE JIUII, 32 KOTOpbIX OHO oTBevaeT (cT. I11).
JanHoe nojoxeHue KoHBEHIIMM UCXOIUT U3 TOTO,
YTO TOCYAAPCTBAM CJIEIYET OCYIIECTBIISITh KOCMU-
YEeCKYIO AeATeIbHOCTD C JOJKHOM OCMOTPUTEIBHO-
CThIO WJIM, KaK CKa3aHo B ITpeamOysie K KoHBeHIIUH,
CO BCEMU MepaMU IPEeIOCTOPOKHOCTH, a CeI0Ba-
TEJIbHO, OHM JOJIKHBI TIOHMMATh, YTO «3TU O0BEKTHI
MOTYT MHOTJA MPUYMHSITE yiiep0». [ToaToMmy KoM-
neHcauus yiiepba J0TycKaeTcsl TOJIbKO TPU ycTa-
HOBJICHUU BUHBI COOTBETCTBYIOIIEI CTOPOHHBI.

Coaudapnas omeemcmeeHHOCMb TIPEIYCMOTPE-
Ha B cIy4Jasix, Korjia:

* B pe3yJbTaTe BpPEAOHOCHOIO B3aMMOJEHi-
CTBUSI KOCMUUYECKUX OOBEKTOB JIBYX 3aIyCKarOIIUX
TroCyIapCcTB TMPUUUHSETCS YIIEpO TpeTbeMy TOCy-
JapCTBY JMOO0 ero (pU3n4YeCcKUM WUJIN IOPUIUIECKUM
juuam (1. 1 ct. IV);

* IIBa TocygapcTBa WJIM 0ojiee COBMECTHO
MPOM3BOIAT 3aITyCK KOCMUYECKOTO 00bEKTa, B TOM
qyuciie ecid OTHO TOCYAapCTBO 3aMycKaeT, a BTOPoe
MPEAOCTABIISIET CBOIO TEPPUTOPHIO JIJIST 3aITycKa KOC-
MUYeckoro oobekra (1. 1 cT. V).

Kaxk 6b110 0TMEUeHO, cosinapHast OTBETCTBEHHOCTh
JEUTCS Ha IBa BUJA:

* ecaM yuepd NMpUUMHEH HECKOJIbKUMU TO-
CyAapcTBaMU TPETheMY TOCYIapCTBY Ha MOBEPXHO-
CTU 3eMJIM WIM BO3AYIITHOMY CYAHY B MOJIeTe — TaK
HasbiBaeMasl aOCoMIOTHas conuaapHas (MO, «a»
n. 1 ct. IV). HanoMHuM, 4TO npu aOCOTIOTHOI OT-
BETCTBEHHOCTH He TpeOyeTcsl J0Ka3bIBaHUS BUHBI
HapyIIUTessl, HO BO3MOXHBIM 3JIEMEHTOM 3alllv-
THI SIBJISIETCS HaJau4yue rpyOoii HEOPEeXXHOCTU JIMOO
JecTBUS UM Oe3deiCcTBUSI CO CTOPOHBI Tocyaap-
CTBa-UCTIIA, COBEPIICHHBIX C HAMEPEHUEM HaHECTH
yiiepo;

* eCJIM yuepo MpUYMHEH KOCMUYECKOMY 00b-
€KTY TPEThEro rocyaapcTna JIMOO JULaM WU UMY-
IIECTBY Ha OOPTY TaKOTO KOCMMUYECKOTO OOBbEeKTa
B JIIOOOM MecTe, KpoMe TTOBEPXHOCTU 3eMJIM, — TaK
Ha3biBaeMasl YCJIOBHas CoJMgapHas OTBETCTBEH-
HOCTb (rmofit. «b» 1. 1 cT. IV). YcioBHast oTBeTCTBEH-
HOCTb OIpeAeJISIeTCSl HA OCHOBAaHUM BUHBI JTIOOOTO
M3 TIEPBBIX JABYX TOCYIAPCTB WJIW JIMII, 32 KOTOPBIX
OTBEYaeT JIto00e U3 ATUX JABYX TOCYIapCTB.

Bo Bcex ciyyasix coimaapHOi OTBETCTBEHHO-
cTu OpeMst KOMIIeHCAllMK 3a yIiepO pacrpeacisieTcs
MEXIy ABYMS TIEPBBIMU TOCYIapCTBAMU COpa3Mep-



HO CTeTieHM MX BUHBI. Eciu cTeneHb BUHBI KaX10-
IO 13 TOCYIapCTB YCTAHOBUTh HEBO3MOXKHO, OpeMs
KOMITEHCALIMU pa3iesisaeTcsl MeXIy HUMU TTOPOBHY.
Takoe pacrpese/ieHUe He 3aTparuBaeT MpaBa TPETh-
ero rocyiaapcTBa TpeOOBaTh Bceil KOMIIEHCAIIUU
OT JIIOOOTO M3 3aITyCKaIOIIUX TOCYAapCTB WIM BCEX
3aIyCKalolX TOCyIapcTB, KOTOPbIE HECYT COJIM-
JTapHYIO OTBETCTBEHHOCTH (11. 2 cT. IV).

I[Ipu conmmamapHOil OTBETCTBEHHOCTHU 3amy-
ckaroliee ToCyaapcTBO, KOTOpPOE BBIIIATUIIO
KOMIIeHCAIMIO 3a yliep0d, MMeeT MpaBo perpecc-
HOTO TpeOOBaHUS K OCTAJIbHBIM YYaCTHUKAM CO-
BMECTHOI'O 3arycka. YYaCTHMKM COBMECTHOTO
3amycka MOTYT 3akJi4aTh COTJIAIIEHMS O pac-
MpeaeJeHu MeXIy co0oi (puHaHCOBBIX 00s3a-
TEJbCTB, MO KOTOPBIM OHM HECYT COJUIAPHYIO
orBeTcTBeHHOCTh. CraTtbeli XIII KouBeHumun
JOTTyCKAeTCsI BO3MOXHOCTD MOANMCAHUS OO -
HUTEJIbHBIX MEXTOCYAAapCTBEHHBIX COTJIAIICHUIA,
MOATBEPXKAAIONINX, TOMOJHSIOMUX WJIM pac-
IIUPSIONIMX €€ MoJoXeHUs1. Takue coryialeHus
HE 3aTparvMBaloT IpaBa ToCydapcTBa, KOTOPOMY
NMpUYMHEH yIepob, TpedoBaTh BCEil KOoMIeHCa-
1IMM 3a ylepOd Ha ocHOBaHUM HacTosmeil KoH-
BEHIIMU OT JII0OOT0 M3 3aIyCKaloIIMX TOCYy1apCTB
WIN BCeX 3amycKalolluX TOoCydapcTB, KOTOpbIE
HECYT COJIUJAAPHYIO OTBETCTBEHHOCTb.

[Mpumepom cornamieHust MeXay TOCyaapCTBOM,
KOTOpPOE MPEAOCTaBIISIET CBOIO TEPPUTOPUIO, U TOCY-
JIapCTBOM, 3aITyCKaloIMM KOCMUYECKHE arapaThl,
siBsieTcst JloroBop apeH bl KoMIuiekca «balikoHnyp»
Mexay [lpaBurensctBoM Poccuiickoit @eneparuu
u [IpaButenbcTBoM Pecrybmku Kazaxcran®, Koto-
phIii perynupyeTt JaHHbIi Borpoc. CorjaacHo 1. «r»
CT. 8.4 OTBETCTBEHHOCTb 32 HAaHECEeHUe yIiepoa pac-
MpeAesieTCs CIESAYIOIINM 00pa3oM:

«...8 caydae HaHeceHus yujepba, c63aHH020 ¢ Oe-
amenvHocmolo Kocmoopoma “baiikonyp” npu évinon-
HeHUU pocculickux kKocmuueckux npoepamm, Poccus
Hecem 0OMBemCcmeeHHOCMb KaK 3anyckaroujee 2ocy-
dapcmeo 6 coomeemcmeuu ¢ Konsenyueii o mexcoyna-
POOHOIL OMEEemMCcmeeHHOCMU 3a Yuiepd, NPUYUHEHHbL
Kocmuueckumu obsekmamu, om 29 mapma 1972 eooa.
IIpu s5mom Pecnybauxa Kazaxcman ne paccmampusa-
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emesl 6 Kawecmee YUACMHUKA COBMECMH020 3anycKa
aubo 3anyckaroujeeo 2ocyoapcmad.

B cayuae, koeda 3anyck kocmuueckoeo obsexma
ocyuecmensemces Poccueil coemecmuo ¢ Pecnybaukoii
Kazaxcman, omeemcmeennocms 3a yuepb onpedens-
emcsi cm. V ykazannoit Koneenyuu.

B cayuae, koeda 3anyck kocmuueckoeo obwsex-
ma ocywecmensiemes Poccueil coemecmno ¢ uHvlMu
CMpanamu, Smu CMpaHvl HeCym COAUOAPHYIO OMBen -
CMBEHHOCMb 3a AH00U NPUHUHEHHbLI Yiiepd 6 coom-
eemcmeuu ¢ ynomsHymou Kowueenuueii. Ilpu smom
Pecnybauxa Kazaxcman ne paccmampusaemces 6 Ka-
Yecmee YUacmHUKA COBMeCMHO20 3anycKka Aubo 3any-
cKarnueo 20cydapcmea.

Jlnua, KoTopbIM MOXKET ObITb
NPUYNHEH yLiep6

KonBeHIMsT 4eTKO omnpeaeseT Kpyr Jull, KOTO-
PBIM MOXET OBbITb HaHECEH YIepO 3aIycKalollnuM
TOCyAapCTBOM: 3TO TPEeThe IOCYAapCTBO, KOTOPOMY
MpUYMHEH yIIepo, b0 (U3ndecKrue Win opuani-
yecKkue Julla, HaxoAsdlluhecs Ha ero TeppUTOpUu
(rpaxnaHe, pe3uIeHTbl WM BPEMEHHO HAXOISILM-
eca 3nech auua). Iloxg wckmouyenune KoHBeHLIMU
HEe TOoAMNaAaloT TpaxXAaHEe CaMOro 3aIyCKaloIero
rocygapcTBa M MHOCTpaHHbIE I'paXJaHe B TO Bpe-
MsI, KOTJIa OHUM YYacCTBYIOT B OTlepalIMsIX, CBSI3aHHBIX
C KOCMUYECKMM OOBEKTOM, CO BPEMEHM €ro 3amy-
CKa WM Ha 000 mocienymolei cTaauu BILIOTh
JI0 €ro CIlycKa, WM B TO BpeMs, KOIJa OHU Haxo-
JSATCS TIO MPUTJIAIIEHUIO 3TOTO 3aITyCKaoIIEro ro-
CyJapcTBa B HEMIOCPEACTBEHHON OJM30CTU OT paii-
OHa 3aIlJTAaHMPOBAHHOTIO 3aMyckKa U BO3BpallleHUs
o0beKTa. B maHHOM ciyyae KOMIIEHCALlUU OCY-
LIECTBIISIIOTCSI B paMKaxX JOTOBOPHBIX OTHOIIECHUIA
WJIM BHYTPEHHETO 3aKOHOMATENbCTBA 3aMlyCKalolle-
ro rocynapcTBa, a He B pamMmkax KoHBeHLIMM.
CrnenyeTobpaTUTh BHUMAHKUE HATO, YTO, COTJIAC-
Ho KoHBeHIIMM, MeXaHU3M KOMIIeHCALlMU yiepoa
JIeCTBYET Ha MEXTOCyIapCTBEHHOM YpOBHE U (U-
3UYeCcKUe U I0pUANYecKre JIMla He BIIpaBe Mpelb-
SIBNISITHL TpeboBaHUsI B pamkax KoHBeHLMM (CT.
VIII). CnenoBaTeabHO, €CJIM TOCYIapCcTBOM A HaHe-

4 Jloeosop apendvt komnaexca <«baiikonyp» mexucdy Ilpasumenscmeom Poccuiickoii @edepavuu u Ilpasumenscmeom
Pecnyoauxu Kaszaxcman om 10 dexaopsa 1994 coda c usmenenusmu om 9 nosiops 2017 eoda.
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CeH ylepo (pU3nIecKoOMY UM IOPUINIECKOMY JTUILY
(a He HemOCpEeACTBEHHO 3amycKalollleMy Tocynap-
ctBY B), TO criop o KoMmIieHcaLuu yiepoa YacTHOI
KOMMaHUN pa3pelnaeTcss Ha MeXToCyaapCTBEHHOM
YPOBHE Uepes;

* TOCYIApCTBO «TpaXIaHCTBa MOTEpPIEBIICH
CTOPOHBI»;

* TOCYIapCTBO, Ha TEPPUTOPUU KOTOPOTO
MPUYMHEH yIep0 JIoooMy (pru3nuecKoMy Wi I0pu-
JTTMYECKOMY JIUILY;

* TOCYIapCTBO, B KOTOPOM ITOCTOSIHHO TpPO-
>KWBAET JIMII0, KOTOPOMY ITPUYMHEH YIIepO.

AHaJIOTUYHO, €C/u yiiepO MPUIMHEH IOPUIU-
YECKMM JIMIIOM, 3allyCTHMBIINM YaCTHBIM KOCMMYE-
CKMII OOBEKT C TEPPUTOPUM TOCyIapcTBa, TO Tpe-
OoBaHus B paMkax KoOHBEeHIIMY BCce paBHO MOJKHBI
MPEeIbSBISATbCS K TOCYIApCTBY, C Ybed TEeppUTO-
pUM 3aIylieH o0beKT. 3alycKarollee rocyaapcTio,
B CBOIO OY€pe/ib, BIPAaBe MPEIbSIBUTH B paMKax CBO-
€ro BHYTPEHHEro 3aKOHOAATEeJIbCTBA PETrPECCHBIE
TpeOOBaHUS K TaKOW KOMIAHWUM (MU CTPaXOBIIU-
Ky) I KOMIIEHCAIlMM CYMMBI yilepOa, KoTopas
ObUTa BbITUIAYEHA TPEThEMY TOCYIAapCTBY B paMKax
KonpeHuuu.

MexaHu3M paspeLueHus

TpeboBaHMI 0 KOMMEHcauumn
ywep6a
[IpereH3us o KOMIIEHCALIMK 3a yIIepO IpeIbsiB-
JIIeTCs 3alycKalolleMy TOCYAapCTBY IIO ITUILIO-
MaTHYECKUM KaHajlaM. Eciau rocymapcTBo-mcTell
He TToIIepXXUBaeT TUIIOMAaTUIYECKUX OTHOIICHUI
C COOTBETCTBYIOIIMM 3allyCKalOIIMM ToOCydap-
CTBOM, OHO MOXKET OOpaTUThCI K APYTOMY TOCY-
JIIapCTBY C MPOCKOOI TIPEABSIBUTH €TO MPETEH3UIO
3aMycKallleMy TOCYAapCTBY WJIM KaKWUM-JIU-
00 MHBIM 00pa3oM MpPEACTaBIISITh €r0 MHTEPECH
Ha ocHoBaHMM HacTosmein Konsenuunu. OHO MO-
KeT TaKKe IpeIbsIBUTh MpETeH3UI0 depe3 leHe-
panbHoro cekpeTapst OOH mnipu ycioBUM, 4YTO U ro-
CylapCTBO-UCTELl, W 3aIlycKamwllee TocyaapcTBO
sapastoTcsa uwieHamu OOH (ct. IX).

OO01IMiIt CpOK MCKOBOU HaBHOCTU 1o KoHBeH-
LIMY COCTABJISICT OWH I'OJI C 1aThl TPUYMHEHUS yIIIep-
0a WIM yCTaHOBJICHUS 3aITyCKaroIIero rocyaapCcTaa,
KOTOpOE€ HeCceT OTBETCTBEHHOCTH 3a yiiepo (cT. X).
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Hepenko nns  ycraHoBIeHUS TPUHALIEKHOCTH
yIaBIIMX 00JIOMKOB TpeOyeTcsl BpeMsi — Tak ObLIO,
HampuMep, B CJIy4ae C COBETCKUM CIIYTHMKOM
C SIIEPHOIM YCTAaHOBKOM, yMaBIUIMM Ha TEPPUTOPUIO
Kananet B 1978 roay, KOTOPHIH ¢ TPYIOM UAEHTU(U-
LIMPOBAJIM 110 (hparMeHTaM KUPUJLIMUECKON MapKu-
POBKH Ha JIeTaIsIX.

B ciyyae ecnv mosiHBIN pasmep yiiepoa Hem3-
BECTEH, TOCyIapCTBO-UCTEIl MMEET ITPaBo MepPecMo-
TPEThb TPETEH3UI0 U TMPEACTaBUTH JIOMOJTHUTEb-
HYIO TOKYMEHTAIIMIO MO UCTEYECHUU TaKMX CPOKOB,
HO He IMO3/HEee OJHOro I'oja ¢ MOMEHTa oIpenesie-
HUS TTOJIHOTO 0ObeMa yliepoa.

Jns mpeabsBIeHUs 3amycKamolieMy rocynap-
CTBY MIPETEH3MU O KOMIIEHCAIIMU 3a yIlIepO Ha OCHO-
BaHuu KoHBEHIIMM He TpebyeTcsi, YTOObI rocyaap-
CTBO-HCTEIl JTU0O0 (pu3MUecKre WU HOpUINYECcKre
JINIA, KOTOPBIX OHO TMPEACTAaBISET, MNpeaBapu-
TEJbHO McYEepHaJi MECTHBIC CPEICTBA YIOBJIETBO-
peHUST TIPETeH3UU, KOTOpPbIE MOTYT UMEThCS B MX
pacniopstbxkeHuu (ct. XI). bosee Toro, rocynapcTso,
(usznyeckoe WAM OPUANYECKOE JIUIIO, KOTOPHIM
MPUYMHEH yIIepO, BIpaBe TPeOOBATh BO3MEIIEHUS
yepes rocyaapCTBEHHbBIC CyIbl WJIM OpPTaHbl UCTIOJ-
HUTEJBHON BJACTW 3allyCKalolllero TOCYAapCcTBa.
Bo n3bexaHue «1BoiTHOI KOMIEHCAIIMU» TOCYAapCTBO
He MMeeT TpaBa MpeabsIBIITh Ha ocHoBaHUU KoH-
BEHLIMU TIPETEH3MIO O BO3MEIICHUM TOTO Xe yIiepoa,
B OTHOLLIEHUH KOTOPOT'O BO30YXKIIEH MCK B Cyaax JIMOO
aIMUHUCTPATMBHBIX TPUOYHAIaX WIM OpraHax 3ary-
CKAIOIIIEero TOCYAapCcTBa UM e Ha OCHOBAHUU JIPY-
TOr0 MEXTYHApOIHOIO COMIAIICHUS, 0053aTeIbHOTO
JUTSL 3aMHTEPECOBAHHBIX TOCYIAPCTB.

Ecau mpeTeH3us He yperyampoBaHa IyTeM v -
IUTOMAaTUYECKUX TIEPErOBOPOB B TEYCHUE OIHOTO
rojia ¢ JaThl, KOrma rocyaapcTBO-MCTELl YBEIOMUIIO
3arycKarolee rocyJapcTBo, 4TO OHO IIPEICTaBU-
JIO IOKYMEHTAIIMIO TI0 CBOEH MPETeH3UU, CTOPOHBI
co3aaloT (1Mo TpeOOBaHMIO JIIOOOM M3 3aMHTEPECO-
BaHHBIX CTOPOH) KOMMCCHUIO IO PACcCMOTPEHUIO
npeteH3uii. Takass KOMUCCHSI COCTOUT U3 TPEX uJjie-
HOB — IO OJTHOMY HAa3HAYyaeTCd KaXIO0W CTOPOHOM
B JIByXMECSIYHBIN CPOK C JIaThl MPEIbSIBICHUS Tpe-
0OBaHMSI O CO3MaHUM KOMUCCHU. BwicTymaromiue
COBMECTHO TOCyIapCTBa-MCTIbI KOJJIEKTUBHO Ha-
3HA4YaloT OJHOTrO WieHa KoMmuccuu. [Ipencenatenb
BBIOMpAETCSI COBMECTHO ABYMSI cTOpoHaMM. Ecin



B TCUEGHUE YETHIPEX MECSIEB C JaThl NMPEabsIBIC-
HUS TpeOOBaHUS O CO3AAHUM KOMMCCUM CTOPOHBI
HE TOCTUTJIM COTJIacHsi OTHOCUTEIbHO KaHIMIATYPhI
npeacenates, Jrodast U3 CTOPOH MOXET 00paTUTh-
ca k TenepanbHoMy cekperapio OOH ¢ mpocnboit
HAa3HAUMUTh TpeaceaaTelisl B TeUEHUE MOCISAYIONINX
IByX MecsiteB. Eciu ctopoHa He Ha3HavYaeT CBOETO
YyjeHa KOMUCCHUU, TIpeiceaaTelb 10 TPOCkOe IPyroi
CTOPOHBI MOXET BBICTYIIUTh B KAYECTBE €AMHOINY-
HOTO 4JIeHa KOMUCCUU.

Komuccust nomkHa BBIHECTM MOTHBUPOBAH-
HOE pellleHue, KOTOpoe SIBJSIETCS] OKOHYATEIbHBIM
U 00s13aTeIbHBIM, €CJI CTOPOHBI 00 3TOM JOTOBO-
puiarch. B MHOM cityyae KOMUCCHUS BBIHOCUT OKOH-
yaTeJIbHOE OTpeaecHe PEeKOMEHIATeIbHOTO Xa-
pakTepa. Kak mpaBuiio, pacxoabl pacrpeacisiioTcs
MEXXIy CTOPOHAMU B PaBHBIX JTOJISIX.

Pemrenue wim  ompeneieHUe  BBIHOCUTCS
B KpaTyauinvii BO3MOXHBIA CPOK M HE TIO3[IHEE,
yeM 4epe3 TOJI ¢ AaThl CO3AaHUSI KOMUCCHU, OTHAKO
B CJIy4ae HeOOXOIMMOCTHU CPOK MOXKET OBITh MPOI-
JieH. s myOauKalyu pelieHus Win orpeaeaeHus
3aBepeHHasl KOMUsS TepeaaeTcsl KaxXaoi U3 CTOPOH
u [enepanbHoMy cekpetapio OOH.

Mpumepsbl cnopos
no KoHBeHUuu

Jeno o nageHnn cnyTHUKa
«Kocmoc- 954» Ha KaHap,y
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3 No. A/AC.105/INF.368 of November 22, 1977.
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AOSpHER paakT R

{1 AkTHEHER

. OATaN
Ila R ETM N

B centsiope 1977 roma CCCP 3amyctun cnyt-
HUK, O 4eM yBeiAoMwI [eHepanbHOro cekperapsi
OOH>. OnHako 24 auBaps 1978 roga cnmyTHUK CO-
11eJ1 ¢ OpOUTHI U BOIIIEJ B TJIOTHBIE CJIOM aTMocde-
pbl, TAE YAaCTUYHO paspyliuics; oOJOMKHU YIaau
Ha Tepputopun Kananel. I1o coob1ieHUI0 MOCOIb-
ctBa CCCP B KaHaze, cmyTHUK HeC sIAEPHbBIN peak-
TOp Ha u3oTornax ypaHa-235. [TocoabcTBO cO0OIIIM-
JI0, 4TO, TI0 pacyeTaM MHXEHEPOB, CIYTHUK JTOJKEH
OBl CropeTh B IJIOTHBIX CIOSIX aTMOocdepbl, a He-
3HAYMTEIbHBIE (PPAarMEeHTHl MOTJIA YIACTh B palioHe
Aneyrckux octpoBoB. CCCP BbIpa3ui roTOBHOCTb
HarnpaBuTh B KaHamy cBOMX cieliMaancToB ISl JTUK-
BUIAIIMHU TTOCIEICTBUI TAKOTO TaJeHUS.

0610MKU cnymHuKa

Kananckoe IpaBUTCJILCTBO CaMOCTOATCIILHO
ITPOBCJIO OIIEPALIMIO ITO MTOUCKY 1 YIAJICHUIO 00J10M-
KOB CITYTHHMKaA, a TaKXKe 06633apa)KI/IBaHI/I}O ITIOBECPX-
HOCTHU, O YEM YBCAOMMJIIO FeHepanLHoro CeKpeTapsa
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OOH?C. Pacxonbl Ha TUKBUAALIUIO TOCJIEICTBUI CO-
CTaBUJIM OKOJIO 14 MJIH KaHAJCKUX JOJIJIapOB, U3 KO-
TOPBIX JINIIIL 6 MITH OBLIY BKITIOYEHBI B TPeOOBAHUS
Kananpl Kk CCCP B pamkax cT. I KonBeH1yu, npe-
ycMaTpUBaloIIeil a0COIOTHYIO OTBETCTBEHHOCTb.
PesynbpraToM AWUIUIOMAaTUYECKUX ITEPErOBOPOB
cTaJIo TToAITMcaHue mocjioM KaHambel 1 3aMecTuTe-
JeM MuHUcTpa nHocTtpaHHbIx aea CCCP 2 anpens
1981 roga B MockBe mpoToKosIa O 3aKJIIOUYEHUU MU-
poBoro coriameHus. [IpoTokon mpemycMaTpuBail
yperyarMpoBaHue KaHAaICKUX TPEOOBAaHUM UM KOM-
TEHCAIVIo B 3 MJTH KaHAJCKNX JTOJIJTAPOB.

CToNIKHOBEHME CMYTHUKOB
Iridium 33 u «<Kocmoc-2251»
Hag Cnbupbto

JpyruM XpecTOMAaTHHHBIM IIPUMEPOM  SIBIISICTCSI
croakHoBeHue 10 ¢espang 2009 roma cyTHUKOB
Iridium 33 u «Kocmoc-2251» Ha BbIcoTe 785 KM

Hajg CUoUpkIo.

«Kocmoc-2251» Obu1 3amylleH ¢ KocMoapoMa
B I1neceuke B 1993 romy pakeroii cemerictBa «IIpo-
TOH» W HCIOJb30BAJCS POCCUMCKUMMU BOEHHBIMU
TSI TEJICKOMMYHUKALIMOHHBIX 1ieseit. [Tpenmnomoxu-
TeJIbHO YKe B 1995 rofy CriyTHUK niepecTa (PyHKIIMO-
HUPOBATh U HaJl HUM ObLT TOTEPSIH KOHTPOb. [ridium
33 OblT BbIBeAEH Ha opouTy pakeToil «IIpoToH»
¢ kocMozpoMa «baitkonyp» B 1997 romy, ¢opmab-
HO mpuHaIexXan yacTHo KomnaHuu Iridium LLC,

HO B AEHCTBUTEIBLHOCTH, CKOpEE BCEro, 00ecreunBal
KaHaJ cBs3u BoeHHOMY BenoMcTBy CIIA. O 3amycke
000uX CITyTHUKOB Obl1a yBemoMaeHa OOH.
CTONIKHOBEHME 3THX CITyTHMKOB BBISIBUJIO CJla-
Oobie Mecta KonBeHLMU. Bo-mepBbIX, MOCKOJBbKY
00a CIyTHMKA ObUTM 3aIylleHbl C TEPPUTOPHUIA, MO~
KOHTpPOJIBHBIX Poccum, M poccUiiCKMMU Ke pakeTa-
mu «IIpoToH», 3amycKalolllMM ToCcylIapCTBOM Oblia
Poccus, uto dopManbHO MpUBEIO K COBIIAJICHUIO
HUCTUA U oTBeTYMKa B ogHoM Jinue (cT. I11). Bo-BTO-
pBIX, KaK OTMEYajJoch B KoMMeHTapun K KoHBeH-
WY, OpUIAYECKHWEe JIMIA MOIYT pPacCUUTHIBATH
Ha KOMIIEHCALMIO yiiepda, HO JOKHBI 1eiCTBOBATh
yepe3 rocy1apcTBo, pe3auaeHTaM1 KOTOPOTO OHU SIB-
JISTIOTCSI, TMOO 00paTUTHCS B Cy[AeOHBIE OpTaHbl 3aIy-
cKaoulero rocygapctsa. Takum oOpaszoMm, I pas-
pellleHusT cropa Ha MEXTOoCyJapCTBEHHOM YpOBHE
TpeboBanoch yuactue opunmraibHbix opraHos CIIA,
KOTOpBIE, 110 BCEl BUIMMOCTH, PELINIIN «HE CBETUTE»
CBO CITYTHUK. B-TpeThux, clieHapuii CTOJIKHOBEHMSI
arrmaparoB B KOCMOcCe TpeAriojaraeT yCTaHOBJIEHUE
BUHBI B pamkax cT. III KouseHuuu («necem omeem-
CMBEHHOCMb MOAbKO 6 caydade, Ko2oa yuepd npu4uHeH
no eeo eure...»). IlocKOIbKY HA MOMEHT CTOJIKHOBE-
Hus «KocMoc-2251» yxe 14 1eT He oTBeya Ha KOMaH-
IIbI, TPAGKTOPUIO IBVDKEHUSI MOT ITOMEHSITH TOJIBKO
paboratonuii Iridium 33. CnenoBarejibHO, UMEHHO
Iridium 33 Mor uz6exaTb CTOJIKHOBEHUSI U UMEHHO
€ro BMHA MoIJIa Obl YCMaTpUBAThLCSI B CIYIMBIIEMCS.
Kpome Toro, k 2009 rony 1aBHO BBIOBIBILIMIA U3 CTPOSI
«Kocmoc-2251» He mipeacTaBiisil IEeHHOCTU, TO €CTh
CTOJIKHOBEHMEM He ObLIO HaHeceHO yilepda poc-

S A/AC.105/214 and 214/Corr. 1 of February 8, 1978; A/AC.105/217 of March 6, 1978 and A/AC. 105/236 of December 22, 1978.
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CUIICKOMY CITYTHMKY. B pe3ynsraTe HU OfHA U3 CTO-
POH He MpeabsBUIIA IPYToii KaKMX-T100 TpeOOBaHUIA
0 BO3MeEILeHUHU ylepoa B pamKkax KoHBeHIIN.
3aech cieayeT oTMeTUTh, uto B 2007 roay Me-
XTocylapcTBeHHass opraHu3aumsi Inter-Agency
Space Debris Coordination Committee (IADC)
BBINTYCTUJIA PEKOMEHIAIIUU 110 YMEHbBIIEHUIO 00b-
€MOB KOCMMYECKOTo Mycopa. B yacTHocTu, B 10-
KyMEHTE MpejiaraeTcsl 3akjiablBaTh B IPOrpaMmy
MmoJjieTa KOCMUYECKUX amiapaToB CTaaWdl0 YTUIU-
3allMM, TO €CTh YBOJ OTPa0OTaBIINX KOCMUYECKUX
anrapaToB M OpOUTAJIbHBIX CTYIIEHEW paKeT-HOCU-
TeJlell U3 pallOHOB, IJIOTHO 3arpy>KeHHBIX (DYHK-
LIMOHUPYIOIIMMU KOCMMYECKMMM  amIapaTaMu
(mexamupoBaHUe, CBEIEHUE C OOPUTHI JIMOO YXOI
Ha MeHee 3arpy>XeHHYI0 OpOWUTY U YHUUYTOXKEHU-
e)’. XOoTd JaHHBIA JOKYMEHT MMEeT peKOMeHIa-

E———  C[TOPbI 13 YLLEPEA, MPUHMHEHHOIO KOCMUYECKMMWM OBBEKTAMU | AHAJTUTUKA

TEJIBHBIM XapaKTep, TEOPETUIYECKN OH pacIIupsieT
nepeyeHb AeMCTBUI, KOTOPbIE MOTYT ITOBJIEYb He-
raTUBHBIC TTocneacTBus. «He yOpaHHEBINM 3a co0oii
MYCOpP», IPUIMHUBIINHA yIIepO, TAKIKE MOXKET OKa-
3aThCSI «BUHOBHBIM» IEHICTBUEM.

3aK1loyeHue

KonBeHIIMs SBISIETCS BaXKHOW 4YacTblO CUCTE-
Mbl MEXIyHapOAHOTO MPaBOBOTO pEryJupoBa-
HUSI KOCMUYecKoi nesdTeqbHOCcTH. Hecmorps
Ha TO YTO W3-TIOJ ee¢ AeiCTBUS BBHIMAAalOT He-
KOoTOpbie cdepbl, HampuMep BOIMPOCHl KOM-
neHcalnuu ymepodba, MPUYMHEHHOTO YaCTHBIMU
3amnyckalomuMu Komnanusamu, KoHBeH1us sB-
JsIeTCS KpaeyroJbHBIM KaMHEM MEXAyHapo/-
HOro KOCMMYECKOTo MmybiuyHoro mpapa. Kak

7 IADC Space Debris Mitigation Guidelines (2007). https.//www.unoosa.org/documents/pdf/spacelaw/sd/IADC-2002-01-
IADC-Space_Debris-Guidelines- Revision 1.pdf.
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AHANTUTUKA | CMOPbI BOKPYT 3AMYCKA CIMYTHVKOB

LAUNCH SERVICES DISPUTES

ansa YAMHUKOB, UJ1N BCE,

YEIO Bbl HE 3HAJIN O CINMOPAX BOKPYT
3ANMYCKA KOCMUYECKUX ATMIMAPATOB, -
U NYYLLE HE NbITAUTECb Y3HATb

®edop CanoxcHuKos
3amecmumerib
oupekmopa

NYCKOBbIX NPO2PAMM
MexcoyHapooHou
KOCMUYecKol KOMNaHuu
«Kocmompac», Mocksa

Ta CTaThsl HamuMcaHa B 4YecThb 60-JeTwst
MoJjieTa TIePBOrO  YejJoBeKa B KOCMOC
M TI0 TIPOCK0e KOJIJIETH U 3aMevaTeIbHOTO
opucta Pomana 3biKoBa.

Tema CITOpPOB BOKPYT 3aITyCKOB KOCMMYECKHX
armnaparoB JIOBOJBHO Yy3Kasg W MaJoM3ydeHHas:
0 HEll MaJIo YTO CJIBIIIAIN HE TOJIBKO OTEUEeCTBCH-
Hble, HO W 3apyOekKHbIe IOPUCTHI-MIpakTUKKH. Ho
TPYAHOCTH ¥ KOHMJIUKTHI IPUCYTCTBYIOT U B CAMBIX
BBICOKOTEXHOJIOTUUHBIX cpepax. [TocKoIbKY, BBUILY
crieurdUKKA padbOTHI, MBI UMEJIM AEJIO JINIIb C MEX-
IYHAPONOHBIMM 3aKa3dyMKaMU M, COOTBETCTBEHHO,
MEXIYHAPOIHBIMA  apOUTPaKHBIMU  CIIOpaMH,
TO M peyb IOiIeT UMEHHO 0 HuX. OTOBOpMMCS: JaH-
Hasl CTaThsI He MMOJIHOLEHHBIN THI IT0 KOCMHUYECKOM
OTpac/Iv WIN CIIOpaM, BBITEKAIOIIUM 13 KOHTPAKTOB
Ha YCJIYTH T10 3aITyCKYy, a JJUIIb KpaTKUi 3KCKYpC.

YacTtb nepBas. HroaHcbl

B nmoHumaHuM OOJBIIMHCTBA IOPUCTOB Jejia, CBSI-
3aHHbIE C KOCMMYECKOW OTpaciabld U CHopaMu
B 3TOM CBSI3M, HOCST TaKOW K€ OObIYHBIA KOMMEpP-
YeCcKUi xapakTep, KaK 1 JI000i MHOI XO3SiCTBEH-
HbIH criop. M oTyacTu oHM npaBbl. Mexy moapsia-
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Hwuuro He memaeTcst B CPOK U B IpeIEIaX CMETHI.
3akon Xeonca u3 cnucka 3axonoe Mepgu

B nmr0o60M pa3BuTUM KaXKIblii MHAWBUI JOCTUTACT
CBOETO YPOBHSI HEKOMITETEHTHOCTH.
3akon Ilapkuncona

YUKaMHU W CyOmoapsmuuKaMyd WIAET TOCTOSTHHAs
cyneOHas BoilHa, 0 KOTOPOU MBI PETYJISIPHO YATaeM
B CMMU u untepHete. B 00111eM-TO, BCe Te XKe Mpe-
TE€H3UU 0 HEUCHOJIHEHUIO TOTOBOPOB, B3bICKAHUE
MEeHU U HEYCTOEK, PaCTOPXKEHUE KOHTPAKTOB U T.II.
OnHako B KOHTpaKTax Ha OKa3aHUE KOCMUYECKMX
MMYCKOBBIX YCJIYT €CTh Psifi BaXKHBIX HIOAHCOB.
Bo-miepBhIX, Takue CHOpPBI MO OIpEAeICHUIO
MEXIyHApOIHbI: KOCMWYECKHWE YCIYTU B OCHOB-
HOM OKa3bIBAIOTCS MEXIYHApOAHBIM 3aKa3uMKaM.
Bo-BTOphIX, ciennduka TakKux JAea CBsI3aHa UMEH-
HO C KpaifHe y3KOW HAIIpPaBJIEHHOCTBIO U MaJION pe-
MPEe3eHTaTUBHOCTHIO. be3ycTOBHO, CITOPHI B KOCMU-
YeCcKOU MHIycTpuM ObLIU U ecTh. Ho MbI He 3HaeM
CIIOPOB, HEMOCPEACTBEHHO BBITEKAIOIINX M3 MEX-
JYHAPOJIHBIX KOHTPAKTOB Ha OKa3aHWE YCIIYT IO 3a-
MmycKaM, KpoMme TeX, 4TO BeJu JIMJHO. Jlomyckaem,
YTO TaKW€ MOIJIM OBbITh, HO B OTKPBITOM JOCTYIIE
OHM BPSII JIM HAWAYTCs. DTO 3HAUYMUT, YTO M Tpele-
JEHTOB, Ha KOTOPbIE MOXHO OPMEHTHPOBATHCS,
MOYTH HET, a TOTOMY apOUTpaM U aJlBOKaTaM ropas-
JIO CJIOXKHEE pa300paThCs B TAKUX JEIaX.
B-TpeTbux, B cogepxaHuu apOUTpaxkHOI Oro-
BOPKM, YCTaHABJIMBAIOIIEH TMPUMEHUMBIM KaKo-
e-1ubo 3apybexHoe TpaBo, Hampumep IlIBerun



uimu BenmkoOpuTaHWM, MECTOM pPacCMOTPEHUSI —
JII0001 3apyOeskKHbIN TOpo, a MpaBUIaMu — JII00O
perjaMeHT 3apyOeXkKHBIX apOUTPaXKHBIX IIEHTPOB,
oyab To ICC, SCC unu apyroii, MOTYT OBITh 3a103Ke-
HbI KaK OTPOMHBIE TUTIOCHI, TaK X OTPOMHBIC MUHY-
cbl. OTHYM 3aKa34YMKM JIETKO COTJIACATCS Ha apOUTpax
M3BECTHOTO apOUTPaXKHOTO MHCTUTYTA, IPYTUM XKe
HETIPEMEHHO HYXEH CBOM, «IOMallHU», U MEHSITh
€ro OHM KaTeropMyecKu OTKasbIBaloTcsd. B 0oJb-
el Mepe 3TO YIPSIMCTBO TMPUCYIIE KOMIAHUSIM
n3 CIIA n HekoTopbIX cTpaH bimkHero u JlaabHe-
ro Boctoka. M He TOIBKO MOTOMY, UTO OHM HUYETO
He TTOHUMAIOT B IIBEACKOM WJIM aHTJIMHACKOM TIpaBe,
HO U TIOTOMY, UTO «/I0Ma M CTEHBI [IOMOTAIOT».

Poccust Hu Kak cTpaHa MPUMEHMMOTO TpaBa,
HM KaK cTpaHa MIPUMEHUMOTO perjaMeHTa Ux pac-
CMOTPEHMSI CTopa I MHOCTPAHHBIX 3aKa3uMKOB
WHTEepeca He TMPEeACTaBISIeT U He MPeAIoaaracTcs.
CrenoBaTeIbHO, UCTIOIHUTENIO (KOTOPBI, BEPOSIT-
Hee BCero, OyaeT OTBETYMKOM U KOTOPOTO IS LieJIei
JIAHHOM CTaThbW MbI CYUTAEM POCCUKCKMM) B pACCMO-
TPEHMHU JieJ1a Ha TUTOIIAaKaX MeXITyHapOIHbBIX apOou -
TPaXXHbIX MHCTUTYTOB MOXHO HAAESIThCS Ha OIBIT
U KBaTUPUKaLUI0 apOUTPOB U HA OECIIPUCTPACTHOE
U HEeTIPEIB3SITOE pACCMOTPEHME eJia, OMHAKO HEeI0-
MalllHUEe CTeHBI YK€ BPS JIU TTIOMOTYT.

Eme onuH HeMaloBaXXHBIN HIOAHC — TIPUpOJA
ITyCKOBOTO KOHTpakTa. HecMOTpst Ha TO UTO KOHTpaKT
HasbiBaeTcss Launch Services Agreement (contract),
9TO HE TO € caMoe, UYTO KJIaCCHMYECKOe OKa3aHue
YCIIYT, KaK MHOTHE ce0e ero mpeacTaB/sIioT. DTo J0-
BosibHO cioxkHoe codetaHne: HUOKP, nmoapsin, Ky-
JISI-MIPOJAKa, JIOTUCTUKA, KOHCAITUHT (U T.11., PUBe-
JIEHHBIN CICOK HETOJIOH) M, HAKOHELl, CAMU YCITyTH
T10 3amycKy. B Tex cropax, KoTopble HaM JI0BEJIOCh Be-
CTH, MBI CTOJIKHYJIMCH C HETTOHUMaHUEM 3TOTO (DaKTO-
pa yJacTHUKaMM Tiporiecca. UIMEHHO CJI0KHOCTB 3TOM
MPUPOABI U B3aMMOOTHOIIEHUI TIPUBOIUT K TOMY,
YTO YCTAHOBUTH, KAKWE TMOJOXKEHUST MEKITYHAPOIHO-
T'O YaCTHOTO IMpaBa MPUMEHNUMBI, KTO BUHOBAT U KTO
KOMY CKOJIBKO JIOJDKEH, TaK HETTPOCTO.

Creayroluii HIOAHC: CPOKU M B3aUMHBIE 00SI-
3aTebcTBa. OOBIYHBIX YCJIOBUIA, MO KOTOPBIM 3a-
Ka3uMK, 3aIJ1aTUB ICHbIU, TPEOYET OT UCITOTHUTEJIS
BBITIOJTHUTH OTpPEACTICeHHYIO pabOTy WJIM TpeaocTa-
BUTh OTOBOPEHHYIO Belllb WM YCIYTy K YCTaHOB-
JICHHOMY CpOKY, B JaHHOM BHJE KOHTPAKTOB
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MPakTUYeCKA HeT. 3aTOo MPONUCAaHBl B3aWMHBIC
JIIBYCTOPOHHHME 00s13aTe/IbCTBA 3aKa3uMKa M UCITOJI-
HUTEJSA, 0€3 KOTOPBIX pean3aiis KOHTpaKTa He-
BO3MOXHa. OTHUMU AeHbIaMU MW TpeOOBaHUSIMU
TYT He 000iTHUCh. MCIoMHUTENIF MOXET CHIeJaTh
Bce Ha 100% TONBKO TIpM YCJIOBUM, YTO 3aKa3UMK
BBITIOJIHSIET CBOKO YaCTh JOMOBOPEHHOCTEM, COMEN-
CTBYeT M IToMoraeT ucnonHuTeno. M 3mech He TOT
cIyJaii, Korma 3aKa3uuK «MOXKET — a MOXET, M HEeT
— BpeMs OT BpeMEHU, 10 CBOEMY KeJIAaHWIO MJIN 10-
Opoii Bojie MOMOYb WM COAEHCTBOBATD...» B UeM-TO
— BCe JCWCTBUS MMEIOT OOSI3BIBAIOIINMI XapakTep.
M na, kakue-To CpOKM B KOHTPAaKTe, KOHEUYHO, YKa-
3aHbI, HO OHU JIN0O MpeIBapuTeIbHbIE, 100 BeChMa
yciroBHBIe. OT 3aKa3umKa TpeOyeTcss KaK MUHUMYM
JIaTh cCaMO€ IIABHOE — TO, YTO MCIIOJHUTEIb OyHeT
3aIlycKaThb Ha OpPOMTY, TO €CTh caM KOCMWYECKUIA
armapar (CreuraJbHO YTOYHMM, UYTO 3TO MMEHHO
«KaK MUHUMYM», TIOTOMY 4TO B AEHCTBUTEILHOCTHU
CITMCOK B3aMMHBIX 00513aTeILCTB OOBIYHO 3aHUMAET
HEe OIMH JECITOK CTpaHMIl). M BOT Ha 3TOM MecTe
MOXET BO3HUKHYTb — a €CJIM YeCTHO, TO 0053amenb-
HO 603HUKHem — 3aJepKKa, Beb KOHTPAKT Ha 3a-
MYCK KOCMMYECKOTO aIlliapara 3aKa34uK, KOTOPHIi
OITHOBPEMEHHO MOKET SIBJIITHCSI M [IPOU3BOIUTEIIEM
WJIM OIIEpaTOpPOM CITyTHHMKA, 3aKJII04YaeT 3aloJjIro
JI0 caMoro 3alrycka. TouHee, Tak caelaeT rpaMoT-
HBII 3aKa34YMK — y APYTUX YACTO HET YETKOTO IMTOHU-
MaHMSI TOTO, CKOJIBKO BPeMEHU 3aliMeT ITOATOTOBKA
K BBIBEICHUIO CITYTHMUKA Ha OpOUTY. 3aKirodast KOH-
TpaKT Ha 3aMyck KocMuyeckoro anmnapara (KA), obe
CTOPOHBI IOHMMAIOT: CKOPEE BCETO, B CPOK, OIIpeIe-
JICHHBII B KOHTPAKTE, CITyTHUK HUKTO HE 3aITyCTHUT.
[ToTOoMYy 4TO 3TO MPaKTUIECKH HEPEATBHO.

KpomMme Toro, ecim pedb MIET He O 3aKa3uuKe,
KOTOPBIN CaM — 4acTh KOCMUYECKOI OTpaciv CBOeH
CTpaHbI, €CTh OTPOMHAsI BEPOSITHOCTh, YTO MCIIOJI-
HUTEb OyIeT MMETh JIeJI0 ¢ OOBIYHBIMM MEHEIKe-
paMu 3aKa3uKKa, KOTOPBIX Ha3HAYMIIM KypUpPOBAaTh
STOT MPOEKT, — M LIeNoYKa B3aMMOICUCTBUI KpU-
TYecKu ymimHuTes. K mpuMepy, 3aKa3umKy 3axo-
TEJIOCh UMETh COOCTBEHHBIN CITYTHUK JUIST KAKMX-TO
HWCCIIeJOBAaHUI. DTO He 00s3aTeJbHO OoJblIas
Ooratasg KOMIaHUS U He 00s3aTesIbHO OOJbLION
CITYTHHK — TJIABHOE, 3aKa3YMKY 3TO HY>KHO U CITOH-
COp TaKOro HelelleBOro xkejaHust Haiencst. Co0-
CTBEHHBIX CIELIMAJIMCTOB Y HETO HET, WM UX MaJo,
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WIM OHW HE BIIOJIHE TpaMOTHBIe. B 3TOoM ciydae
MPUBJIEKAIOT 3KCTIEPTOB MPOU3BOAUTENSI KOCMUYE-
CKOTO armapara Wid KOCMUYECKOW OTpaciud CBO-
eil (a uHorga M He CBOEU) CTpaHbl, a OT cebs cTa-
BT JIMILIb KOMaHIY MEHEIXKEepOB MpoeKTa. BoT TyT
TPYAHOCTU HAUHYTCS €llle Ha CTaAuM 3aKJIIOUEHUSI
KOHTpaKTa M Jajblie OyayT ToJabKo pacTu. O0s-
3aTeJIbHO OYAyT TMPONYIIEHbI JTUOO HE MOJHOCTHIO
npopadoTaHbl pa3nebl KOHTPAKTa, PeTYIUPYIOIINe
OTIieJIbHbIE JIeTadu WU JaXe TJIACThl KOHTPaKT-
HBIX B3aMMOOTHOIIIeHUI. M1 ouH U3 y4aCTHUKOB
BIPYT B CepearHEe Mpoliecca 3aX0UeT YTO-TO MOME-
HATh. B pesynbraTe K KOHTpakTy OyaeT moanucaHa
ThICSTYA TOTIOJIHEHU I, B KOTOPBIX BCE OKOHYATEJIbHO
3amyTaloTcs, U Ha OYepeIHON UTepaluu I0prcT (UIn
MEHEeIKep MPOoeKTa, a MOXET, 00a cpasy) MOJydUuT
HEPBHBII CPHIB U 3auKaHKe. YTOOBI 1aTh OTBET B JIBE
CTPOYKU, TIPUACTCS HEeAeTSIMU XIaTh MHDOpMaIUU
OT IPYTUX CTIIEHUAIMCTOB, COIIACOBBIBAThH B Pa3HbBIX
WHCTAHIIUSIX, C BBIIIE- U HUKECTOSIIUMU OpPTraHM-
3alUsIMU — U He (DaKT, YTO OTBET OKAXKETCS BHST-
HbIM. Eciiu ero BooG1e yaactes noaydyutb. CaMblit
00bLION KomMap — ycablaTh ¢gpa3sl «Ham Hago
COIJIacOBaTh 3TO C...», «Haur ropuanyecknit nemap-
TaMEHT TaKoe He OMOOPUT» WM, UTO ellie CTpallHee,
«J/la MBI Bcerma Tak aenanu, U HU4ero». [losepere:
cKopee Bcero, OyaeT MMEHHO Tak.

B noBepiiieHne K cKa3aHHOMY B IJaHHBIX CITOpax
He JCHCTBYIOT MEXIyHapOAHbIE JTOTOBOPHI U KOH-
BEHIIUU, OTHOCSIIMECS K chepe KOCMUIECKOTO TTpa-
Ba, a Takke BeHCKas KOHBEHLIMS O KYTLIe-IPOaaxKe
toBapoB 1980 roga (CISG).

W emie. Yem Oonblile, TeM ciaoxHee! B 3aBucu-
MOCTH OT pa3Mepa IMoJIe3HOI Harpy3Ku (HECOMBIX pa-
KETOl Ha OpOUTY CITyTHUKOB M TPy30B) KOHTPAKTOB
Ha 0Ka3aHWe MYCKOBBIX YCJIYT MOXET OBITh OT OIHOTO
110 6eCKOHEeYHOCTH. M 110 BceM KOHTpaKTaM MpUIeT-
Cs OPraHU30BBIBATH B3aMMOJICHCTBYE, YTO HEN30EXK-
HO CO3JaCT JIOMTOJIHUTEbHbIE POOJICMBI.

YacTb BTOpas.
Kak >ke sTo paboTtaet?

ITlouemy nac max mpsacem? — A ueeo evt xomenu?
Ilecamb moicssu demaneii 1emsim poeHbIM HeNnaAoN -
HbiM cmpoem!
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Hng Tex, KTO Jajiek OT KOCMUYECKOM cdephl,
MPOSICHIO HEKOTOPble TEXHUYECKUE JeTaiu.
HecekpeTHble, KOHEYHO.

[Monesnbie Harpy3ku (KOCMUYECKHE arrapa-
THI) ACJISITCS HA IBE KATETOPUU: UYeaeBas U NONYMHASL
(knacmepnas). LleneBast — 3To onuH 60Jbioi KA,
KOTOPBIi, OyIyun yCTaHOBJIEH B T'OJIOBHYIO 4acCTh
paKeTbhl-HOCUTES, TM00 3aHMMAET TaM IMOYTH BCe
CcBOOOJHOE MPOCTPAHCTBO, JUOO TPeOYyeT AJIs1 CBO-
ero BBIBEIECHUSI BCEW BHEPTUU PaKEThl-HOCUTES
n/unu pasroHHoro Oyoxa. IlomyrHast (Kiactep-
Hasl) Harpy3ka MOXKeT TpPeACTaBIsATh COOO OIMH
nIn Heckobko KA, KoTopble MOXHO YCTaHOBUTD
Ha ajamnTep IOJe3HOM Harpy3Ku TIIe-TO PSIOM
C OCHOBHBIM (II€JIEBBIM) aImapaToM U OTAEIUTH
Ha opOuMTe B OIpeeCHHON MOCAe0BaTEIbHOCTH.



ITosicHuM Ha KapTUHKaX.
OnuH OOJBIIION anmapaT U OOJbIIe HUYETO —
LieJieBasi Harpy3Ka (1ieJieBasi MUCCHST).

OnouH OCHOBHOW ammapar W elle HeCKOJbKO
MOMEHbIIIe — IieJieBas ¢ MOIMYyTHLIMU Harpy3kaMu
(MHOTHA €€ Ha3bIBAIOT KJIACTEPHO).

MHOro-MHOIro HeOOIbIINX, CPEAHUX U METKUX
— KJlacTepHasg Harpy3ka (muccus). KommoHoBKa
B 9TOM cJly4yae Ioxoka Ha rpo3/b BUHOTpaja.

Wrtak, 3axBaTeiBarolllee 3peivile IMycka pa-
KETBI-HOCUTEIS, KOTOPOE MBI MOXEM YBUIETH
B MHTEPHETE WJIU 10 TeJIEBU30PY, — BCETO JIUIIb (hU-
HaJIbHBIN, CaMbIA KOPOTKUI 3Tan AEUCTBUM 110 BbI-
MOJTHEHUIO KOHTPAKTA, [EJb KOTOPOro — IOCTABUTH

CMOPbI BOKPYT 3AMYCKA CIYTHUKOB | AHAJTUTUKA

KOCMMUECKHUI1 amnmapaT (WM KOCMUYeCcKHe arrmapa-
ThI) Ha opoOuUTy. Becero necsaTb MUHYT OT cTapTa pake-
ThI-HOCHUTENS 10 oTaeneHus KA Ha HU3KOI OKOJIO0-
36MHOI OpOUTE.

Ho craprtyromiast pakera — pe3yjabTaT BecbMma
JUTUTENIbHOIM MOATOTOBKU. OOBIYHO OHA 3aHMMAeT
npuMepHo 24 Mecsua. TeopeTUYeCKr MOXHO ObI-
CTpee, HO TOJIbKO B cydyae KOCMUUYECKOTro amrapa-
Ta, KOTOPBIi K MOMEHTY IOAINMCAHUS KOHTpaKTa
TMOJIHOCTBIO TOTOB: B3SUIM CO CKJIaja W 3amlyCTHUJIU.
OnHako 3TO HEKMil MaealbHBI BapuaHT, chepu-
YecKuii KOHb B BakyyMme. [opa3ao yalie KOHTpakT
Ha 3aIlyCK 3aKJII04aeTcss B MOMEHT, KOrja HUKaKO-
ro KA ellie ¥ B TOMUHE HET — OH CYIIIECTBYET TOJIb-
KO Ha Oymare, B TIpOEKTax, W J1axxe ero o0JuK elle
JI0 KOHIIa He orpeaeneH. OXuaarh, 4YTO TaKOW am-
napaT TOYHO Oy/IeT 3aMylleH Yepe3 Ba rojia, KpaiHe
HanBHO. Ho, 4TOOBI 3aCTOJIOUTH MECTO Ha MYCKOBOI
TUTOIIA/IKe Y OCBOUTD BbIICJEHHBIN OIOMIKET (na-aa,
TaM BCE TOYHO TaK Xe), KOHTPAKTOBaThb MCIOJHU-
TeJsT HaZo cpa3zy, MoKa CIIOHCOPbI He TepeayMa-
qu. ITo 3aBeplieHMM AAHHOTO 3Tana BCE CTOPOHBI
pacciiabysoTes, MOTOMY 4YTO MOHUMAIOT: TJIaBHOE
ObLIO — MOANKCATh KOHTPAKT. «DTOT 3TaIl MPOHACH,
a OCTaJIbHOE PEIIMM B paboueM MOpPsIIKeE».

W peub 3mech He 0 B3aMMOOTHOIIIEHUSIX B OTeYe-
CTBEHHOI KOCMUYECKOW MHIYCTPUU, a JIMIIIb O €€ Xa-
PaKTEPHBIX OCOOEHHOCTSIX — B YACTHOCTH, B MEXKITY-
HapoIHbIX KOHTpaKTax. CrieliprKka oTpacyiv TakoBa,
YTO CPOKM peau3allii KaxKJoro 3Tara U3HadyaabHO
YCTaHaBJIMBAIOTCS JOBOJIbHO YcJIOBHO. IlyckoBoit
rpaduk cocTtaBiisieTcss B 0OpaTHOM IOPsIIKE OT yc-
JgoBHo# Touku L (launch) u Beimigaut kak L-1, L-6
U TJ., TO €CTh TOYKa OTCcYUeTa IPUOIU3UTEIIbHAS.
Hanpumep, TexHuYecKkuii aHaau3 3aIllycka MOXET
3aHATb W JIBa Mecsla, W TMATb, U OOJbIle, TTOTOMY
YTO HET OKOHYATEIbHBIX JAHHBIX OT 3aKa3uuKa, KO-
TOpbIC €My JOJDKHBI MPEAOCTaBUTh JAPYTUe Crelma-
JIMCTHI U3 TpeTheii cTpaHbl. KBanudukamoHHble vc-
MBITAHYSI, 3aTJTAHUPOBAHHBIC HA Mail TEKYIETo Toia,
BITOJIHE MOTYT MPOWTH B JieKaOpe — yepes3 Iapy JIeT,
TMOTOMY UYTO He YCTeBaloT. A OTBET Ha 3aIIpoC C TOMET-
Koit «CpoyHO, OUeHb BaXKHO!» TTOSIBUTCS Yepe3 Hele-
JII0, TIOTOMY YTO B CTpaHe ajpecaTa HallMOHAJIbHBIN
Mpa3THUK U HUKTO He paboTaeT.

besycnoBHO, 00enM CTOpOHAM XOYETCS CKO-
pee BBINOJHUTh KOHTPAKT W 3aIlyCTUTh CHYTHUK
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Ha OpOMTY, U OHU CTapaloTCs 3TO CAedaTb, HO MX
UCKpEeHHee >XeJlaHUue M CTpeMJIeHUWE Bcerjga ymu-
patoTcsl B (pakTop «deM OOJblle, TeM CIOXKHEe».
A M3MeHeHMe 3aKa3uMKOM KaKoro-auoo mapamerpa
— HampuMmep, PacroJIOXEHUs] OIHOr0 OTBEPCTUS
Ha KA, onHoil (hopMyJIMpPOBKM B TEXHUUECKOM 3a-
JaHUM — TIPUBOAMT K IEPEBBITYCKY KOHCTPYKTOP-
CKOW TOKyMEHTalUH, YCIOXKHEHUIO COTJIAaCOBAHUIA,
CIABUTY rpadrka Npou3BOACTBA Y CYOITOAPSIIUMKOB,
YBEJIMYEHUIO OOIIMX 3aJep>KeK, HEBO3MOXHOCTHU
13-3a UBMEHEHUsI CPOKOB BBIMYCTUTH OOJIbIIIE KOH-
CTPYKLIMIA WX IeTalieil, YeM UMeeTCsl TeXHUIeCcKast
BO3MOXKHOCTb, U T.A., U T.I. Kaxxgas Takas mpaBka
CIBHMTAeT BeCh ITYyCKOBOI rpadukK, KOTOPHIN, KCTa-
T, ellle MOXET OBbITh Ja)Ke HE COIIacoBaH OKOH-
yareJibHO. B UTOore ogHa cTOpoHa UMEET 3aJepPXKKY
Mo ofjiate, a Apyrasga — M3MEHEeHMe AaThl 3aIlycKa
Ha 0oJiee MO3IHIO0.

Ho ecniu ans mepdeKLMOHUCTOB, MPUBBLIK-
IIMX K TOUYHOMY pacCIMCaHUIO U MOPSIAKY, 3[eCh aj,
TO ISl BHTY3MACTOB JOTOBOPHON paboThl — paid.
Ha mMoMmeHT 3akiioueHMs] KOHTpakKTa M B Hayajb-
HOI CTaguM ero peajusalluy BCS CTPYKTypa OTHO-
IIIEHUIA MEXIY CTOPOHAMU U IEWCTBUI IO BBIMOJI-
HEHUIO 0053aTebCTB IMOX0Xa Ha MOJENb 3JaHMS,
KOTOpPYIO JBa IIKOJbHUKA COOMPAIOT U3 COBETCKOTO
KOHCTPYKTOpa THUIIA «KECTSIHas IMOJIOCKA U BUHTU-
KM» ¢ J00aBJIEHUEM MOJEPHOBBLIX 3JIEMEHTOB JIETO
OT HEU3BECTHOTO KUTACKOTO IMTPOU3BOAUTEIS. Diie-
MEHTbI KOHCTPYKILIUU JTMOO HE CTHIKYIOTCS, 1100 Ha-
>KMBJIEHBI Ha I1a30K, Apebe3kaT W 1IaTaloTcs, Bbl-
MUpaloT TO OJHUM OOKOM, TO JAPYTUM, TOJOBHUHA
JIeTajieit KpUBbIe, U B UTOTe BMECTO OXUIAEMOTIO
DMMIanp-CcTeUT-OMIIUHT ¢ KapTUHKW IIPOCTYyIIa-
IOT KOHTYPHBI IepeBeHCcKoro capas obpasua 1930-x,
B KOTOPOM YTO-TO B30pPBaOCh, HO 3aTO K HEMY MPHU-
JIETIAJIA aHTeHHY, (DOHAPUK U IBE CUM-KapTHI.

W 310 MBI e11ie He TOBOPUIN 00 OpraHu3alOH-
HBIX paboTax B MPeanycKOBOM IMepuoje, Koraa npu-
OvKaeTcsl Havyajao MycKoBo# KamnaHuu. K sTomy
MOMEHTY HEpPBHOE HampsDKeHUE JOCTUTAcT ITHNKa,
U Hepa3bepuxa ycunupaeTcs. Ho mo mMepe nmponBu-
JKEHUMS K HAMEUEHHO LN «capail» 0oJiee Uiu Me-
Hee BBITIPSIMIISICTCS, U30aBIsIeTCs OT JIMIIHUX YIJIOB
1 CTAHOBUTCS MOXOXMM Ha IPUJIMYHYIO KOHCTPYK-
uuio. I1aBHOe, 4TOOBI MOCpeau 3TOro eje-ejie
YIIOPSIIOYMBIIIETOCS MPOIECca HUKTO HE 3aXOTell
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MNPUJIENUTh K Hell elle OajJlKOH U Mmapy rpeyeckux
KOJIOHH B IIpMayy.

Ho BoT HakoHell Bce codpaHO, 00XKaTo, ycuie-
HO U 3aKperuieHo. Anmnapar (XOpollo, €ClIy TOJAbKO
OVH — OOJBIION U OYEHb TOPOroii) MHTErpUpOBaH
B KOCMUYECKYIO TOJJOBHYIO YacTh pakeThl, baTapeu
3apsiKeHbI, JIOTOTUIIbI-CTUKEPbl HAKJIEEHBI, pakeTa
yCTaHOBJIEHA Ha cTapTe U 3ampaieHa. OOpaTHBIN
otcuyer Havascs: 10,9,8,7,6, 5...

JlanpHeilliee 3aBUCUT OT TOro, HAaCKOJbKO
yaayHo mpoliea myck. Te, KTo cMoTpesl (uiibM
«MapcuaHuH», JOKHBI ITOMHUTH 3H(bOpHIO,
aITIOAMCMEHTHI M KPUKU «ypal» mocie mycka rpy-
30BOI'0 KOpabJisi Ha TTOMOILb aCTPOHABTY, KOTOPOTO
cbirpas Matt JIpiiMmoH. U To, 4TO CAYUYUIOCH Aadb-
11Ie: ¢ KopabjeM «4TO-TO TOILI0 He Tak». MMeHHOo
MOATOMY B peaIbHOCTU HUKTO HE XJI0MaeT B 1ad01IHn
U He OpocaeTcsl OOHUMATBLCS U MO3APaBIISTH 10 TeX
op, NMoKa KopabJib He BhILIE Ha 3aJaHHYIO0 OPOUTY
WM MOKa KOCMUYECKMIA armnapaT (MIu anmnaparhl,
€CJIM UX MHOTO) He OTAEJIUJICS OT Pa3roHHOTO 0J10-
Ka. Jltonu, cBA3aHHBIE C KOCMUYECKOI OTpaciblo,
yXacHo cyeBepHbl. OHM He KpuyaT «ypal», easa
pakeTa oTopBajach OT CTAapTOBOIO CTOJa, HE IPO-
MU3BOJST IYCKM MO TOHEeIeJbHUKAM U 24 OKTIOps,
a HACA — emie u nmo 13-m yucnam. Bmecto «1mo-
CJIEIHU» OHM BCErma TOBOPAT <«KpaWHUMN»
WJIN <ATOTOBBI». Bo BpeMst MycKOBOTO pernopTaka
Yy KaXJIOTo CAYILIAILIEero OT HEPBHOTO HaTpsiKe-
HUSI MpUOaBISETCS CceAblX Bojoc. M nuib mocie
TOTO Kak IMOJYyYeH CUTHaJ TeJieMeTpruu 00 oTaesie-
HUM, a CITyTHUK MOMMaH Ha3eMHBIMU CTaHLUSIMU
cJIeXXEeHHUsT — TOrAa U pagocThb, U objeryeHue. [Toa-
rOTOBKa MpoBeJAeHa OTIMYHO. TexHuka cpaboTtaia
Kak HaJo. MOoXXHO pacciabUuThes U OTIIPa3aHOBATh.

OnpHako He Bcerga pe3yjbTaT OKa3bIBaeTcs
TaKUM, KaKOro OXujajiu. bbeIBaeT Tak, 4yTo KeJja-
eMas 1eJb He JOCTUTHYTa WIM 3aKa3uuK OOMXKEH,
MOIbITKA TPOBEACHHUS MEPEroBOPOB IMPOBAIUIIACE.
W BOT B €10 BCTYIAIOT aABOKATHI.

Yactb TpeTba. AQBOKaTbI

OneThlii B KOCTIOM U3 HATYPaJTbHOM 1I€PCTH, CILTUTHIN
JIyJITAMU TTOPTHBIMUA EBpOITBI, JTOIIEHBIN U yITUTaH-
HBI1, B CTWJIBHOM 30JIOTOM TIEHCHE, C TOPOTYIIIUMU
yacaMu W TopTdesieM M3 KOXHW aJlJIratopa, aaBo-



KaT UJET Ha BCTpeuy C OOMKEHHBIM 3aKazuuKoM. OH
yKe O4eHb JJaBHO B 3TOM OM3Hece, 3HaeT BCE U BCS
M 3a MHOTO JIET MPOUTpa JUIb Mapy MEIKUX Jel.
Ero Huuto He OECMOKOMT, AeI0-TO, MO CYyTH, IMpO-
CTOE: HE BBIMOJHUIN KOHTPAKT — BEPHMUTE JACHBIU.
YyTb G0JbIIIEe rOa HECIIEITHOMN paOOTHI.

VoequB paccTpOEHHOTO KJIMEHTa B TOM,
YTO TIPOLIECC, KOHEYHO, OyAeT CIOXHBIM (IS J10-
pOroro aaBokaTa He MOXKET ObITb MPOCTHIX eI,
a OI0JIKETHOTO B 3Ty chepy He MO30BYT), HO «IMO3U-
LIMST Hallla OTJIMYHAS, Mbl HEIIPEMEHHO MOOEaNM»,
BOOJIYIIEBJICHHBII OTJMYHBIM TOHOPAPOM, aJBOKAT
npuHUMaeTcs 3a paboTy. HaunHaeT oOBUHSTH HC-
MOJTHUTEJIS BO BCEX rpexax M TpeboBaTh MPU3HATh,
MOKasAThCS, TMOCHINNATh TOJOBY MEIUIOM, BEPHYTh,
BO3MECTUTD, OIJIATUTh M KOMIIEHCUPOBaTh. B xon
WUOYT JI00ble TpuUeMbl. B 3aBUCMMOCTH OT TOTO,
HACKOJIbKO CKOPO aaBOKaT YBUIMT pPa3Bep3IIUecs
0Oe3IHBI M OCO3HAET MacCIUTaObl OeICTBUI U pa3py-
IIEHWI, — BIUIOTh 10 OOBUHEHUII B OOMaHe U MO-
IIEHHWYECTBE M MOMBITOK MPU3HATh KOHTPAKT HE-
NEUCTBUTENBHBIM ab initio. Jlaxe eciyu KOHTPaKTy
yXe JIeT MsTh, caeslaHo 90% paboThl U BhITLIAY€HO
noutu 100% nener. Yero He cnenaciib OT OTYASTHUS.

Ha yeM e MOXHO TIOMBITATbCSI CHITPaTh?
EcrtecTBeHHO, OMHUM M3 TJIABHBIX KO3bIPEil MOXET
cTaThb HapyllIeHUWe CPOKOB JIMOO HEUCIIOJHEHUE
KOHTpakTa. Eciau paccmarpuBarh A€o TIOBEPX-
HOCTHO, HE BHUKAasl B CYyTh, — a CYIbl 3TUM YacTo
rpelaT — MOXeT CJIOXKUTBCS BIleYaTJIeHUe, YTO TaK
OHO M ecTb. HammcaHo Xe B KOHTpakTe: «3aIyckK
B TaKOM-TO KBapTajie TaKoro-to roga». Kasamoch
Obl, HapyllleHUWEe CPOKOB HCIOJHUTEIEM HAaJIMIIO.
OpHako, KaK MbI YK€ TOBOPUJIM, HE BCE TaK MPOCTO.

Jpyrue apryMeHTHI B TOJIb3y BO3BpaTa yIljia-
YEHHBIX CPEICTB MOTYT 0a3upoBaThbcs Ha Gopmy-
JIMPOBKax W3 pasnefoB «PacTopxeHue KOHTpak-
Ta» uan «@opc-Maxop». OHuM rmacsar: «B cirydae
(opc-Maxkopa HCHOJHUTENb BO3BpalaeT (Wiu
He BO3BpalllaeT) Bce (MM KaKylo-TO 4YacThb) Bbl-
IJladyeHHbIe cpencTBa». Jlajee Bce ymupaercs
B TOCJIEAICTBUSI 00bsABICHUS (popc-Maxkopa, TO eCTh
B PECTUTYLIMIO. A TOUHEE, B €€ HEBO3MOXHOCTD. Tak
YTO U TYT €CTh O UeM CITOPUTb.

Elie onH BO3MOXHBIM apryMeHT B MOJIb3Y 3a-
Ka3uMkKa — HeIOCKa3aHHOCTh WM contract silence
OTIIEJBHBIX TMOJOXeHui. Hanmpumep, B KOHTpakTe
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He orpejaesieHo, OyAeT JU KTO-TO M3 CTOPOH BO3-
BpallaTh JEHBIM U B KAaKOM 00beMe B KOHKPETHBIX
caydasix. DTO MOJYaHue JaeT OJHOI CTOPOHE BO3-
MOXHOCTb B JIOCYyJeOHOM TIOPSIIKE TaBUTh Ha JIPY-
TYIO CTOPOHY, IEMOHCTPUPYS HEBEPOSITHBIE UM PHI
Ha KaJbKyJsaTope apOMTpaXHbIX pacxoaoB. JInbo
TPaKTOBATh TAKYIO0 HEIOCKA3aHHOCTh B CBOIO MOJIb3Y,
ONUpasiCh Ha CyJAeOHBIN MpeLeAeHT WUIU MPaBOBbIC
JOKTPUHBI, 0JIAr0 pa3HbIX JOKTPUH B IOPUCIIPYICH-
1M1 xBaTtaeT. TOUHOCTh M BEIBEPEHHOCTh (hOPMYJIH -
POBOK TMOJIOXKEHU I KOHTPAKTA €CJIM HE TapaHTUPYeT
moGejy, TO XOTs Obl BCEJSIET B UCITOJTHUTENST Haje-
KTy, UTO OH CMOXET OTOMTBLCS U HE MPOUTpPaeT Je0.

Wrak, coctaB TpubyHana chopMUpoOBaH, pac-
XOJIbI OTIJIaY€HBI, UCK COCTaBJIeH, CHAOXeH HabopoM
JI0KA3aTeIbCTB, TMOAKPEIJIEH CChUIKAMU Ha KaKo-
e-To TpaBoO M paszocyiaH BceM crtopoHaM. Kazamoch
Ob1, mobdena He 3a ropamu. Ho...

YacTb yeTBepTas.
YT10-TO OonATbL Nowino
He TaK, WU AbsABO,
KaK Bceraa, B AeTtansax

UTo 3HAIOT 3TOT U3BECTHBIN aJBOKAT WJIU apOUTPhI
0 paboTe KOCMMYECKOil oTpaciau (J11000# CTpaHbI
MMpa) U O TOM, KaK OCYIIECTBIISIETCSI 3aITyCK pakeT
u BbiBeneHue KA Ha opOuty? 3a peakuM HCKITIO-
yeHneM — Hudero. [lepcrekTuBa M3ydaTh BCE BTU
HIOAHCHI TTOBEPTaeT B YHbIHKE JIIoboro. [la 1 3auem?
HocTtaTouHo oOiieii nHpopMauuu U GOpMyIUpo-
BOK KOHTpakTa. He HacToJIbKO YX CIOXEH B5TOT
JOKYMEHT, 4T00 He ToHATh. bepu, unraii, usyyaii.
[Monoxa pyky Ha cepjlie — BCerjaa JIM Mbl CTPEMUM-
cs1 IOCKOHAJIbHO U3YYMTh BCEe OOCTOSTENLCTRA Aesia?
Hagepnoe, HeT. KTo cTaHeT YnuTaTh THICSYY CTPAHMIL
KaKoro-HuOyab aHaau3a CUHYCOWIATbHBIX BUOpa-
1uii? Bpsim im apOUTPHI 3aXOTAT BHUKATh CTOJIb [Ty~
00KO, a 3HAUUT, OYAyT paccMaTpUBaTh AeJ0 Mo 00-
LM MPU3HAKaM.

W BOT TyT OOBIYHO BBISICHSETCS, YTO MAJICHbKUE
JeTaJIM MEHSIOT BCIO KapTUHY aena. Hampumep, cra-
HOBUTCS OYEBUIHO, YTO HEJIETIO TPEOOBATH OT UCTION -
HUTEJISI KOMITIEHCALIMK 3a 3aJepKKy 3aIyckKa, ecliv
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HCTEIl caM COpBaJl ITOATOTOBKY: IPEIOCTAaBUI HE-
BepHYI0 MHMopMauuio o KA, mim 4ro-To He cora-
COBaJI, WU MPOBeJ (a MOXET, BOOOIE He TIPOBOAM)
UCIIBITAHUS C OINO3JaHUEM Ha Tol-Apyroi, IOTOMY
YTO paHbllle anmnapaTt He ObuUT ToToB. B o0mem, KA
MoOT OBl yJIETETh eIlle Mapy JeT Ha3al, HO UCTell BCe
3aITyTall ¥ 3aTSHYJI BpeMsI, a TYT U (popc-MaxKop Mo-
npocres. 1 Kkoro TyT BUHUTb, €CJIU He caMoro ceos?

31ech Kak pa3 1 HaYMHAaeT UTpaTh IJIABHYIO POJIb
OCBEJIOMJICHHOCTb O TOM, KaK pabOTaeT 3Ta OTpacb.
In-house lawyer, ecniu oH He coBceM OECTOJIKOBBIN,
nMeeT 00Jiee BRIMTPBIIIHYIO TTO3UIINI0, TAK KaK 3HAeT
(unu, o KpaitHe Mmepe, JoJKeH Obl 3HaTh) Te AeTaju,
O CYILIECTBOBAHUM KOTOPBIX CTOPOHHMIA IOPUCT JaKe
He TTono3peBacT. [1o MHeHUIO CTOPOHHETO YeIoBeKa,
chepa momkHa pabOTaTh KakK IIBEHIIAPCKHUE YacHl,
O/IHAKO Ha jefie Bce He Tak. M nHdopmauus us nep-
BBIX YCT O TOM, UTO MPOOJIEMBI U 3aeP>KKH 31eCh HOP-
MaJIbHOE SIBJICHME, TTOBEpraeT B YHbIHME. BeposiTHO,
JI71s1 NTOKJIOHHUKOB MmoHa Macka, cunrtaronyx Falcon
9 BepIIMHOI pa3BUTHs pakeTocTpoeHus, a «Coro3-2»
— TPYIOIl ycTapeBILIEro MeTaja, OyaeT OTKPBITHEM
Y3HATh, 4TO JIIO0OI ITYCK — 3TO HEOPAMHAPHOE COOBI-
THe, Jitobasi pakeTa — BCETa HOBeiIlee U3Aeaue pyd-
HOI1 cOOpKU, Iaxe ecivi oHa 3amylieHa B ceputo 30 et
Hazan. Ml HecMOTpsI Ha TO YTO paKeTa-HOCUTEIb — 3TO
cBoero poxa «Poiic-Poiic» Ha peakTMBHOM IBHTa-
Tese, TpooIeMbl TYT ecTh 1 OyayT. HemaBHue aBapuu
€BPOIEICKOro HoCUTeIII Vega, a TakKe TTOCTOSTHHBIC
TeXHUYeCKUe Mpo0JIeMbl U TTIePeHOCHI TTycKa y SpaceX
JINIITHEE TOMY TIOATBEPKICHME.

IMoaroroBka M ITyCK KaxKI0il paKeThI-HOCUTEJIS
— KpaiiHe CJIOXXHOE, OTTaCHOE U OTBETCTBEHHOE JIEJIO.
31ech IMOJIHBIM-TIONHO pa3HBIX (aKTOpOB, HIOAH-
COB U JIeTajieii, BCErJa YTO-TO MOXET ITOMTHU HE TakK
1 TIOYTH Bcerna Bce He B cpokK. Kcratu, pakera-HO-
cutenb Vega EBponeiickoro KOCMUYECKOTO areHT-
ctBa (ESA) noxHa Obla BeIBECTH Ha opouty KA,
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KOTOpbIii ObLT aHOHcupoBaH emie B 2008 romy.
Tak BoT, K 2016 roay 13-3a MpooJieM B IPOM3BOACTBE
9TOT amrmnapar Jaxe He ObUT TOTOB B OKOHYATEIbHOM
Buzme. B pesynabrare maest co3maHusl €BpOIEMCKOM
IPYIITUPOBKU CITyTHUKOB moTtepriena Kpax. Ceituac
Ha opOMTEe HAXOMATCS TPU M3 YETHIPEX 3arIaHUpO-
BaHHBIX CITYTHUKOB, TIPUYEM JBa TaM pPabOTAIOT yXe
13 u 11 7eT (To ecTh Ha IpaHU: CPEAHUI CPOK KU3HU
KA Ha op6ute cocrapnsier 5—10 jeT), TpeTuii ObLT
3amylleH Ha TSITh JeT MO3Xe TUlaHa, a YeTBEPThIM
BOOOIIIE HE JOJIETE] U3-3a aBapUU.

NMpepena HeT

HaHHasg cTaThsl, KOHEYHO, He TUMH in-house ropu-
cTaM KOCMMYECKUX KoMmaHuii. OHa He COPBET I10-
KpoBa TaliHBI ¢ CUTyallMM B KOCMMWYECKOU cdepe.
ITpocTo, KOrma MBI MPUXOAMM B KMHOTEATp, HaM
MOKAa3bIBAIOT YK€ 3aKOHYEHHBIH (MJIBM, HO HAaIo
IMIOMHUTB, YTO 3Ty 3aKOHUYEHHOCTh CO3JAI0T THICIYN
YacoOB KPOIOTJIMBOM pabOTHI, OrPOMHOE KOJTMYECTBO
TeXHUYECKMX HIOAHCOB U COTHU HEeyIauyHbIX AyOJIei,
KOTOPBIX 3pUTE/Ib He BUIUT. Tak 1 371eCh — 3TO JIMIIb
HEOOJIBIIION 3KCKYPC Ha «CHEMOYHYIO IIIOIIAAKY»,
IJIe TOTOBST 3aITyCKU.

...KocMmueckoe NpoOCTpaHCTBO IIOJHO 3ara-
JIOK, OHO OJHOBPEMEHHO OC3YMHO NPUTSATATEIHLHO
1 110 yxKaca Iryratoiie. Ero pasmepsl TpyaIHO pencra-
BUTb, a MYTCIIESCTBUSI TaM CJIWIIKOM JTOJTH W ITOKa
He Bcroay Bo3MoxHbI. [Toka. Ho gaxe eciu ceron-
HST 9eJIOBEYECTBO YIIEPJIOCh B IIpelesl MOTeHIIMalIa
KMIKOCTHBIX PpAaKETHBIX JBUTaTelieii M TOILIWBA,
KaK 3HaTh — MOXET, 3aBTPa Mbl HAy4YNMCsI pa3BUBATh
CKOpPOCTb CBETa U cieTaeM XOTs Obl K OJvkaiieit
3Be3ne, Ilpokcume lLlentaBpa? Kakux-to 60 ner
Ha3am Mbl CMOIJIA MPEOI0JIETh TPABUTALINIO 3eMIIN
U BBIATH B KOCMOC, a 60 JIET 110 UICTOPUYECKUM Mep-
KaM BOOOIIE HUYTO. DTO TOJBKO HaYalo.
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VA

Baaoumup Xeaneli
npedcedamersnb PAA,
napmHep Baker
McKenzie, Mockea

MOXKET JIN HEABUWXNMOE
UMYLLECTBO JIETATD,

UJIN MOEAJIbHAA 3AOAYKA
ONAaA CTYQEHTOB MO
MEXAYHAPOAHOMY
HACTHOMY IPABY

Ta uctopus mpousoliuia 6ojee 20 JieT Ha3aa, Koraa O0JbIIMHCTBO HbIHEI -

HUX CTY/ICHTOB €l111e He pOAWINCH. B Ty JaBHOCTH JIET, a TAKKE IMTyOTUIHO-

¢t UHGOPMALIMK O JAHHOM CIIOpe' 1 pellnI ITOACIUTHCS 3TOi UCTOPHUEH ¢

Hay4YHOI OOIIIECTBEHHOCTHIO: HAa €€ MMPUMEPE JIETKO OOBSICHATh CTYICHTaM,

YyeM 3aHMMAaETCsI HayKa MeXIyHapOAHOI0 YaCTHOTO MpaBa, YTO TaKOe KOJUTM3MOHHAS

HOpMa U YeM OHa OTJIWYAeTCS OT KOJJIM3MOHHON MpuBSI3KM. Kpome TOro, B 3TOM

JeJie ObLIM U KOHMIUKTHI IOpUCAUKINIA, U anti-suit injunction — B 00O111eM, TTOJHBINI
Ha0Op I TeX, KTO XOUeT 3aHMMAThCsI MEXKIYHAPOIHBIMU CITIOPaMH.

HMcropus sta Hauvanach eue B auxue 1990-e, Korma Ha pbIHKE aBHUANepeBO30K

CYILIECTBOBAJIO JOCTATOYHO MHOTIO MEJIKMX KOMITaHWIA, aBHaIllapK KOTOPBIX COCTOSII

I [Tocmanoegaenue PAC Mockosckoeo okpyea om 13 dexabps 2001 eoda Ne KI-A40/7114-01.
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13 OTHOTO WJIW JBYX BO3MYIIIHBIX CYIOB. B 3TO cMyT-
HO€ BpeMs pOCCUICKasi KOMITaHUS «ASIKC» TTPUO0-
pena camojieT AH-124, U3BeCTHBIN Takke Kak «Pyc-
JaH». «PyciaaH» — caMblii 00OJbIION TPpaHCHOPTHBIM
CaMOJIET B MUPE; €r0 pa3Mepbl TAKOBBI, UTO 3KUTAXK
MOT BO BpeMsl TIOJIETA WIM OXWUIAHUS B a3POIOPTY
UrpaTh B BOJIEOO BHYTPU CaJlOHA.

Kommnanust «Asike» He CIMIIKOM yIauyHO opra-
HM30Bajia TIEPeBO3KU U B pe3ysibraTe NepUoIuIecKu
HE BBITIOTHSIIA B3SIThIe 3aKa3bl. OQUH U3 pa3nocano-
BaHHBIX KJIMEHTOB, MPOSIBUB TMPUHUIUMUAIBHOCTD,
B 1997 romy apectoBasi B aspornopTy MaacTpuxra
caMoJieT «AsKca» B KauyecTBe oOOecIieYeHUsl MCKa
Ha cymMmy Bcero okoso 300 Teic. mojia. HyxHo 3a-
METUTb, YTO apecT BOZAYIIHBIX U MOPCKMUX CYIOB
B Hunepnanmax — pacnpocTpaHeHHasl TpaKTHKa,
MOCKOJIbKY UISl TIOJIy4eHUsI 0OECTIEUMTETbHBIX Mep
JIOCTaTOYHO 3aMoJHUTH Qopmynsip. Eciu mnokymeHT
HamnucaH MPaBWJIbHO, CMICIUATbHBIN Cy[bsl Hajaraet
apecT Ha UMYIIECTBO B TedeHre 24 4acoB ¢ MOMEHTA
nogayu dopmyisipa. [Ipu a3ToM TOCTyreH TaKoii Cy-
JIbSI KPYTJIOCYTOYHO: CTOPOHA MOXKET 3asIBUTHCS B CY/IT
JlaXke B YeThIpe yTpa, MoTpedoBaB CPOYHOTO pazdoupa-
TEJIbCTBA, — MPUOIUBUTETHLHO Yepe3 Yyac Ha BEJIOCH-
ree MpUeIeT HEAOBOIbHBIN COHHBINM CYIbs, KOTO-

PBIFi C BBICOKOW J0JIEHl BEPOSITHOCTU YIAOBJIECTBOPUT
HUCK 00 obecmeunTesbHBIX Mepax. Ilocie mepemauun
pelIeHusI cya B CIIY>KObl a3poropra CaMoOJIET YXKe
HE CMOXKET MOJYYUTh pa3pellieHue Ha BbLIET.
KoHeuyHO, COOCTBEHHUMK WJIM 3KCIUTyaTaHT
BO3AYIIHOTO CyAHA BIIpaBe O0OXKaaoBaTh pelIeHUE
00 obecreunTebHBIX Mepax, OMHAKO B HAIIIEM CJTy-
yae 3TOro Mo KaKoM-To
MpUYMHE HE TTPOU30LLIO.
bonee Toro, Tpe6o-
BaJIOCh OMJAaTUTh cOO-
pBl asporopra, cymMma
KOTOPBIX pocjia ¢ Kax-
IBbIM JHEM IIPOCPOY-
ku. B uTore kommaHus
«AsKC» npeamnoyia
MPOCTO «3a0BITh» O CBO-
€M caMoJIeTe, paBHO
KaK M O ero 3KuIMaxe.
YsgeHbl TOJETHOW KO-
MaHIbl, TPOBEIsT He-
CKOJIbKO HelleJIb B caMO-
JIeTe, B UTOT€ MOKWHYIU
0opT, 3abpaB ¢ coboii
. CYIOBBIE  JTOKYMEHTBI
(KoTOpbI€ IO MpaBUIaM
0e30IMacHOCTU IT0JIETOB
BCeraa JOJIKHBI ObITh Ha OOPTY).
BporieHHBIN CBepXTSIKEIbIA caMOJIET ¢ 3ara-
COM TOTIMBA CO31aBajl PyKOBOJCTBY aspornopTa Ma-
acTpuxTa HemaJjo mpobyieM. B utore mo 3asiBlIeHUIO
a3poropTa O B3bICKAHUU CYMMBI TTOPTOBBIX COOPOB,
KOTOpasi K TOMY BPeMEHU JOCTUIJIa TTOTYMWLIMOHA
JIOJUTapOB, CaMOJIET OBLT MPOoAaH C CylAeOHOro ayk-
IIMOHa OPUTAHCKOW KOMITAaHWM 3a JOCTaTOYHO He-
OOJIBIIIYIO IJIS TAKOTO JIOTA CyMMY B 6 MJTH I0JLT.
Tort, xto ObIBan B JIOHAOHE, HaBepHSIKA BUIEIT
KHIDKHBIE MarasuHbl Foyles. DHupio Doiin, onnH
U3 HACJIEMHUKOB CeMeHOro OusHeca, okaszajcs,
KaK TOBOpST aHIJIMYaHe, YEPHOW OBIIOW B cTale:
OH Mpearnoyes KHIXKHOMY OW3HECYy aBMAllMOHHBIN
B coTpyaHuuecTBe ¢ ykpauHckuM Kb AHTOHO-
Ba, B MapKe KOTOPOro ObLIM W Apyrue «PycraHbl».
MmennHo ero kommnanus Air Foyle HeavyLift kynuna
Ha aykiuuoHe B [omanauu 3nocyacTHbii AH-124.

2 Akcenog 1. Ceepxmancenas nedocmaua. URL: https.//lenta.ru/articles/2006/01/20/ruslans/.
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FOYLES
Witentd

A STATION EAY
e POOR

Ha »ToM mouTu peTeKTuUBHas (pakTUyecKast
YacTh UICTOPUU 3aKAHYMBACTCA U HAUMHAETCS HE ME-
Hee yBIIeKaTeJIbHad I0puanyeckasd 4acTb.

HecMoTpst Ha TO 4TO caMOJIET MOXKET HE TOJIb-
KO JIBUTATBhCH, HO JaXKe JeTaTb, O POCCUINCKOMY
3aKOHOJATEILCTBY OH ABJISIETCH HEIBUXKUMBIM
MMYIIECTBOM?: 3Ta Iopuandyeckass (GUKIIUS TI0-
3BOJISIET MIPUBA3aTh BO3AYIIHBIE U MOPCKHUE CylIa
K Poccuiickoit @enepanyu. Hanuuue Takoii puk-
U [AaeT BO3MOXHOCTH YCTAHOBUTH, YTO TEpe-
XOJI MMpaBa COOCTBEHHOCTHM Ha BO3AYIIHOE CYJIHO
OTIpeNeIdeTCd MO MpaBy MeCTa €ro perucrpalu
(Kak 3TO MPOMCXOIUT B Cilyyae C peaJbHO He-
IBUXWMBIM WMYIIECTBOM, HaIpUMeEp 30aHULI-
MM)* U 9YTO POCCUMCKUIA CyI IO MECTy permcrpa-
MU 00JIagaeT UCKIIIOUUTEJIbHOU IOPUCIUKIIMEH
M0 pa3pelIeHnI0 BOIPOCOB IpaBa COOCTBEHHO-
CTU Ha CaMOJIETHI, 3apETUCTPUPOBAHHBIE B POC-

3 Cmamus 130 I'K PD.
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cuiickoM peectpe’. MIMeHHO OGjaromapss TaKOMY
MMpaBOBOMY IMOAXOAY KOMITAaHUSI «ASKC» cymena
NpoJaTh CaMOJIET, HAXOMISIIIMICS T10A apecTOM
B [omanauu, poccuiickoii komnanuu «llentpKa-
MUTaT» U JaXe 3aperMCTPUPOBATh €0 HA HOBOIO
COOCTBEHHUMKA B POCCUNACKOM peecTpe.

B otnuuume or Poccuum B Hunmepnanmax Bo3-
OYLIHBbIE Cyda CUMTAIOTCS IBMKMMBIM HMYILIE-
CTBOM. DTO O3HayaeT, YTO IEepexoj MpaBa coO-
CTBEHHOCTU PETYJIUPYETCS 3aKOHOAATEIbCTBOM
CcTpaHbl (PU3MUYECKOTO MECTOHAXOXIACHMS CYIHA;
COOTBETCTBEHHO, CyA, B paMKaxX TeppUTOpUaIb-
HOW MOJACYTHOCTH KOTOPOTO HaXOIUTCS 3TA BEIllb,
UMeeT IOPUCAUKIIUI0 KaK B OTHOIIEHUM HaJloXe-
HUS Ha Hee apecTa, TakK M, KaK B HallleM cJiyJyae,
B OTHOIIEHWHU €€ MPOJaxXu ¢ CyneOHOTO ayKIIMo-
Ha B MOPSIKE UCIOJHUTEIBHOI'O MPOU3BOACTBA.
IIpy 3TOM BaXXHO OTMETUTh, UTO IO TOJUIAH-

* [ynxkm 9 cm. 33 Bosdywnozo kooexca P®D, cm. 131 Ipasxcoarnckozo kooexca PP.
S ynkm 2 u. 1 cm. 248 Apbumpasicnozo npoyeccyanvro2o kooekca Pd.
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CKMM 3aKOHaM ITpoJaxa BEIW C CyAeOHOro ayk-
IIMOHA «OYHUIIAaeT» €€ OT BCeX MPEAbIIYIINX TpaB
COOCTBEHHUKOB U oOpeMeHeHMii. TakuM oOpa-
30M, aHIIMiickasgs kKommaHus Air Foyle, xynus
«Pycian» Ha aykiimone B Hunepnanaax, mpuoope-
Jla ¢ TOYKM 3pEHUS TOJUIAaHICKOTO (M aHIJIMICKO-
ro) TMpaBa MPEeKpacHbIl, HUYEeM He 3aIlsITHAaHHbBIA
TUTYJI Ha BO3AYILIHOE CYIHO.

IIpoGnaema, omgHako, 3akjpyagacb B TOM,
YTO JUIST BHECEHUSI JAHHOTO CaMoJieTa B HallMOHAIb-
HbII peecTp BenukoOpuTaHUM ero TpedOBAIOCh
CHayajia MCKJIIOUUTh U3 POCCUICKOIO peecTpa, Mmo-
CKOJIbKY B CUJTy moyioxeHruii KoHBeHLMU 0 Mex-
JIYHApOJIHOM Ipa’kIaHCKOM aBHAIMM® OTHO U TO Xe
CYTHO HE MOXET HaXOIUTHCS B IBYX peecTpax.

Crnoxunach maToBas CUTyalldsl: aHIJIMIA-
ckast kommnanus Air Foyle He uMena mpaBa JieTaThb
Ha caMoJieTe, MOCKOJbKY HE MOTIJla BHECTH €ro
B QHIJIMUCKUIA peecTp, a POCCUMCKAd KOMMAaHUA
«entp Kamutan» He MoOrja e€ro HMcCIOJb30BaTh,
MOCKOJbKY (haKTUUECKU UM HE Biajea.

B KoHIIe KOHIIOB aHIVIMIICKasi KOMMaHUS I0-
najia B ApouTpakHblii cya . MOCKBBI MICK K MUHM -
crepcTBy TpaHcropta P® 00 McKIOUeHWU CyaHa
3 poccuiickoro peectpa’. Poccuiickast komra-
HUS, B CBOIO 0UYepeb, peabsBuia B JIoHmOHEe UCK
00 McTpeOOBaHUM caMoJieTa U3 YyKOTo HE3aKOH-
Horo BiaaeHus. TakuM obpa3om, aBa cyaa, B Poc-
CMM U B AHIJIMM, TapajuleJIbHO paccMaTpUBaIU
CBSI3aHHBIE MEXIy COOO TTPOIIECCHI.

Tem BpemeHeM KyIruleHHbIH B  TojmaH-
Iy camoJjeT ObUT JocTtaBieH B KueB, Ha 3aBoj
Kb «AHTOHOB», rae kommnanus Air Foyle miaHupo-
BaJla TPOBEPUTH OOPT M MOATOTOBUTH €T0 K TaJIbHE -
et axkcrutyatauuu. Kommnanus «entp Kanurany,
y3HaB 00 3TOM, He3aMeIJTUTEIbHO MTofaia BUHIUKA-
LIMOHHBIN UCK B X0351iCTBeHHBIN cya I. Kuena.

OCHOBHOIT BOTIPOC, KOTOPBI CTOSIT TTepe Ku-
€BCKUM CY/IOM, 3aKJIIo4ajcsi B TOM, KTO SIBJISIETCS
COOCTBEHHUKOM BO3MAYIIHOTO CyIHAa — KOMITaHUS
«entp Kamwutan», ykazaHHas B KauyecTBe COO-
CTBEHHMKA B POCCUICKOM peecTpe, WM KOMITaHUS
Air Foyle, kotopast mpuobpena TUTYJI Ha TOJIIaH -

CKOM CyIeOHOM ayKIIMOHEe U (haKTUYECKU Biajae-
na camojietoM. Cya J0KEH OBLT PelIuThb, Kakoe
MpaBo MPUMEHSIETCS T ONpenesieHrs TpaBa coo-
CTBEHHOCTHM Ha CaMOJIET: YKPauHCKOE, POCCUIICKOe
niau rojnasjackoe? Ho, 4ToObl OTBETUTh HA TaHHbBIM
BOIIPOC, HY>KHO OBLTO BHayaje ONpenenuTh, SBIS-
€TCSI caMoJIeT IBUXKMMBIM WMYIIECTBOM WJIM HET,
TMOCKOJIBKY KOJITU3MOHHBIE HOPMbI YKPAaWHCKOTO
3aKOHOJATEIbCTBA B CJIyyae HEABUXKMMOTO UMYIIIE-
CTBa OTIPABJISIN K MPaBy CTPaHbI €r0 perucTpaiu
(B manHOM ciydyae Poccum), a B ciiyyae IBUXKUMOTO
— K MpaBy CTpaHBbl, TAe UMEIO MECTO €ro Mpuodpe-
TeHue (To ectb Hunepnanoos).

Pemmrtb, ABMXKMMOE MMYIIECTBO —CaMOJIET
WIA HEIBWXUMOE, KUEBCKUM Cya JOJDKEH OBbLT
C OIOpOI Ha HOPMBI YKpanHCKoro Tpasa. [To Ipax-
JMAHCKOMY KOJEKCY YKpauHBbI CaMOJIET SIBJISLICS He-
JBIKMMBIM MMYILECTBOM, W TOC/Ie AOJITHUX Ae0aToB
KUEBCKUI CyJl IPUHSLT apTyMEHThI POCCUIMCKON CTO-
POHBI. AHTIMIACKAsh KOMIaHMS TToIaJia anesuIsIiuOH-
HYIO XaJIo0y, HO, TTOKa amneJUISIMOHHAsT WHCTaHIIUS
paccMmaTpuBaia JIeJ0, CIIOPHOE «HEABXKUMOE UMY-
IIECTBO» YJIETEJI0 B AHIJIMIO, JIMIIUB YKPAaWHCKUE
CyZbl OCHOBAHUI IJTs1 pa3pelIeHusI JTaHHOTO CITopa.

Onnako (¢u3Myeckoe HaJMyuMe camoJjeTa
B AHIJIUM PEIIUTh MPOOJEMY HE IMOMOIJIO: pOcC-
CHICKUIA Cy BCTAJl Ha CTOPOHY KOoMITaHUU «LIeHTp
Kanmurtan» u oTkKazaiacsd MCKIIOUYUTh «Pycman»
U3 POCCUICKOIO peecTpa, CJIeA0BaTEeJIbHO, €ro
HEJb3s1 ObLIO 3aperucTPUpPOBaTh B BO3AYIITHOM pe-
ectpe HunepiaHaoB M 3KCITyaTUPOBATh.

Brornes UIUaach OOJbIIE ABYX JIET U B UTOTE
npeacka3yeMo 3aKOHYUJIaCch MUPOBBIM COTJIalle-
HueM. CTOPOHBI MTOHUMAHU, YTO CyACOHbIE TSIXKObI
JIMIIAIOT UX 3HAYUTEJBHOTO 10X0Aa OT UCITOJIb30-
BaHUS CyHA: ETMHCTBEHHOM «paboTOli» caMoJieTa
3a BCE OTO BpeMs cTaja CheMKa B (puibMe «YMpH,
Ho He ceityac» B ampesie 2002 roga. Co3gaTtensim
KMHO(pMWIbMa MOHAZOOMJICS ITUPOKO(DIO3EISIK-
HbIll «PyciaH», BHYTpU KOTOPOTO ITOMEIIAETCS
HeOOJIBIIION BEPTOJIET — HAa HEM B KOHIIE (hUIbMa
areHT IxeiiMc BoHI BbLIeTaeT M3 TOPSIIETO ca-
MoJjieTa U TpuyMalbHO CITacaeTcs OT Bparos®.

¢ Cmamos 18 Koneenyuu. URL: https://www.icao.int/publications/Documents/7300_cons.pdf.

7 Kapmouka dena. URL: https.//kad.arbitr.ru/Card/736fdcdd-4683-4037-a0b9-d71e6d059755.

8 URL: https.//www.kinopoisk.ru/film/651/.
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Kaop u3 ¢puabma «Ympu, Ho He celiuac»

P. §. Dta cynebHas Tsakba cTajga OCHOBOM
I 3a0aBHOTO IIEPBOAIPEIBCKOTO  PO3BITPHIIIA
B Baker McKenzie.

Ha omnpeaeneHHOM 3Tame aHIJIMACKUN cCyn
o 3ampocy Air Foyle Beiman Anti-Suit Injunction,
3allpelllaBIINi CTOpOHAM IIPOJOJIKATh pa3dmpa-
TEJIbCTBO B POCCHUICKOM CyIe 10 MOMEHTa paspe-
LIeHUs CIopa aHINIMHUCKUM cyaoM. DTa obecrie-
YyUTEeIbHAs Mepa Oblaa MpUHSITA Mocje mogayu Air
Foyle kaccaunonHoit xanoobsl B DenaepaibHblil ap-
OUTpaXKHbIN cynl MOCKOBCKOIO OKpyTa.

OnovH 13 MOMX KOJIIET, KOTOPHIN yJ4acTBOBAJ
B POCCUICKMX CYyIeOHBIX ITpolieccax I1o ey, OUeHb
MepexXuBall 110 JaHHOMY ITOBOIY: OH JOJDKEH ObLIT
MOTHMBHPOBATh Iepe]; KacCallMOHHON WHCTaHIMEH
XOJAaTalCTBO O MPUOCTAHOBJICHUHU pa30MpaTeIbCTBa
B Poccun Ha ocHOBaHWM peLIeHUS aHTJIMICKOTO
cyla, a IPaBOBBIX OCHOBAHMIA [IJIT TAKOTO ITPUOCTA-
HOBJICHMSI, MSITKO TOBOPSI, OBbIJIO HEMHOTO.

Cynpu ®AC MO, 3aciyiiaB X0JaTaiiCTBO, CUITb-
HO YIMBUJIVMCh TOMY, YTO aHIVIMIACKUIA Cy[ 3ampela-
eT UM TIpoAoJIKaTh pa3doupaTeabcTBO. Moii Kosuiera
OOBSICHWII, UTO 3allpeT aHIJIMIICKOIO Cyaa KacaeTcs
HE POCCHICKUX cyeii, a ctopoH. M 4to eciau oH Ha-
PYIINUT 3TOT 3aIIpeT, TO MOXKET CECTh B aHTJIMMCKYIO
TIOPbMY 3a HeyBaxXeHue K cyay. Ha uto cynbpu ¢u-

JIOCO(CKM TTOCOBETOBAJIM MOEMY KOJUIETe He e€3IUTh
B AHIVIMIO U TIPOJOJIKMIN pacCMOTPEHME Kaccalll-
OHHOI1 3KaJ100bI (KOTOPYIO, KCTATU, YAOBIETBOPUJIIN).

11 po3BITphIIIAa MBI M3TOTOBMJIM KpacHUBeii-
WA JOKYMEHT O BBI30BE POCCHUIICKOrO amaBOKa-
Ta B KayecTBe cBUaETeNs1 (subpoena) B yrojloBHOE
noapasaeiaeHre Boicokoro cyna B JlonnoHe. B mo-
KYMEHTE YKa3bIBaJIOCh, YTO, 110 3asIBJICHUIO FOPU-
CTOB BTOpPOW CTOPOHBI, MOW KOJUIEra HOMYCTWJI
B POCCHUICKOM CyZe BhICKa3bIBaHUS, KOTOPBIE MO-
I'YyT paccMaTpMBaThCs KaK HEyBaXeHME K aHTJIMIi-
CKOMY CYAy, ITO3TOMY €r0 BBI3BIBAIOT Ha JTOIPOC
JUIST 1ayy mokazaHuii. YTob 1o0aBUTh «ohUIINAIb-
HOMY BBI30BY» COJIMIITHOCTH, MBI pacliedyataju ero
Ha JOpOToil TUCHEHO! OyMare, CKpeInuau 3eJeHoit
JIECHTOUKOM OT KOpPOOKM KOH(MET M 3070TOi oP-
LIIOPHOM TeyaThio, 3anakoBaiu B nakeT DHL u ot-
MIPaBWIN KOJUIETE C KYPhEPOM.

HyxHo cka3zarh, uTOo ImyTKa ypanach. Yemno-
BeK cpa3y MOBEPUJI, YTO IPOTHUB HEro cOOMparoTCs
BO30Y:KIaTh YTOJIOBHOE EJIO, OBLI OYECHb pacCTPOCH
TUM (PaKTOM M MBITAJICS PEIINTh, TO JIU EMY UCKATh
AHTJIMIICKOTO agBOKAaTa, TO JIM CPOYHO JIOXKUTHCS
B poccHiicKyio OoJbHUIYY. TOJBKO ITIepeKMBaHUS
3a 3J0pPOBbe KOJUIETW (BaJauI0J ObLI HAaroToBe) 3a-
CTaBWJIM HAC IIPU3HATHCS, UTO 3TO ObLJT PO3BITPHIIL. ..
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O HECKOJIbKUX CINMOPAX
B COEPE KOCMOCA

EN

N

Bukmopus
Inaoviwesa
topucm, Mansors

HACTOSIIIEH CTaThe pACCMOTPEHO HECKOJIBKO HanboJiee MHTePECHBIX CII0-
poB Mo KocMuueckomy npany. CeromHsl yXe eCTb MHOXKECTBO MyOJIMKa-
LU, YIETSIOIUX BHUMaHUE TAKOMY acleKTy, KaK KOMIIEHCAlUs ITOTePh,
HaHEeCEHHBIX KOCMUUYECKUMU 00BEKTAMM, M MHBIM HI0OAHCAM OTBETCTBEH-
HOCTH 3a IpUYMHEeHKEe Bpeaa. Llebio HacTosIIIeit cTaTby ObIJIO U3yYEHKE CITOPOB,
BO3HUKAIOIIMX B OCHOBHOM U3 JONOBOPHBIX OTHOLIEHU B c(pepe KocMoca, U Ipo-
AHAJIM3UPOBATh BOIIPOCHI B3bICKAHUS YOBITKOB OJHOM U3 CTOPOH B TAKUX Jejax.

Transpace Carriers v. United States, 22 Cl. Ct. 80

Hcren: Transpace Carriers, Inc. (Transpace).

OrBerynk: HanyoHanbHOe yrpaBiieHUE IO a3pOHABTUKE M KOCMMYECKOMY IpO-
ctpaHcTBY (NASA), CIIIA.

Mecto pa3pemenusi cnopa: Ilperensuonnbsiii cyn CIIA (United States Court
of Federal Claims).

IIpume numoe npaBo: CIIIA, HauyoHambHBI aKT 110 a9pOHABTUKE M KocMocy 1958 rona.
ara BoiHecenus pemenus: 21 Hosi6ps 1990 roxa.

O6cTosTeNnbCcTBa Aena

B 1984 roay cTOpoHBI 3aKIIOUMIN COTJIallleHre, MO0 KOTOPOMY MCTell TTOJTyYra TPpaBo
Ha MproOpeTeHre OTHOM M3 MPOrpaMM TIO 3aMycKy pakeTOHOCUTENIeH OIHOPa30BOTO
npumeHeHus (ELV), mpoBoauMBbIX OTBETUMKOM, — TiporpaMmbl Delta (nanee — corna-
1LIeHuE).

[lo ycrnoBusIM corjameHus UCTEll JOJDKEH OB rapaHTUPOBaTh OTBETUM-
Ky, YTO OH TMPUOOpPET «TeXHUYecKue, (MHAHCOBbIE M JOTOBOPHBIE BO3MOXHOCTU
JUIS TIPOBEICHUS XKM3HECTIOCOOHO KoMMepueckoit mporpammbl Deltar. Ilocie
BBITTIOJTHEHUSI UCTLOM 3TUX TPeOOBaHUI OTBETYMK OOSI3bIBAJICS 3aKJIIOUYUTh OKOH-
yaTeJIbHOE COTJIallieHUe 0 KOMMEePILMaIu3aluy AJisl mepegadyu MporpaMMbl UCTILY.

HcTenr umen uckIouuTeIbHOE TTPaBO MPoAaBaTh KOMMEPUYECKUE YCIYyTH 110 3a-
MycKy pakeTtoHocuTeselr Delta Ha mepuoa AeiicTBUs corailieHus, TTPOICHHBIM
1o 31 mast 1986 roma. Yke B okTsiope 1986 roga oTBETYMK yBEIOMMII UCTIIA O TOM,
YTO OH Tepenaet nmporpammy Delta apyroit KomnaHuM BMECTO UCTIIA.

B 1990 romy ucten mpeabsBUI UCK K OTBETYMKY O HApYIIEHUM COIIAIEHUS,
MOCKOJIbKY OTBETUMK 3aKJIIOUMII IOTOBOP C TPETheil CTOPOHOI B OTHOILIEHUH TIPU-
oOpeTeHMsT TporpaMmbl. McTelr yTBepkaaia, 4To corjalieHWe BCE eIlle OCTaeTCs
B CHJIE, TTOCKOJIBKY TTEPErOBOPHI CTOPOH BeJIMCh mocie Mast 1986 roma, u motpeGoBa
BO3MEILEHUS MIPSMOTO yilepda v yIyIIeHHOM BbITO/IbI.

ApPryMeHTBI OTBETYMKA B 3TOM CIOpE ObLIN CJIEAYIOIINMMU:

* OTBETYMK HE MOT HapylIUTh MPEABAPUTEIHHOE COTJIAIIEHUE, MOCKOIbKY

CPOK €TO0 JICVICTBUS UCTEK;
*  MCTell JOJIKEH MPUHSTh Ha ce0s1 Bce PUCKH, CBSI3aHHBIE C OTKA30M CTOPOH

62 | Arbitration.ru




3aKJIIOUUTh OKOHYATEJbHOE COTrJIalllcHME.
TpeboBaHMe UCTIA O B3bICKAHWM YITYIIIEH-
HOI BBITOJBI COTJIAllIeHNEM MCKITIOUACTCS];
* JCTell He Mcuepraja CBOM agMUHUCTPATUB-
HbIE CPEICTBA MPABOBOIl 3allUTHI, COAEP-
KaIlMecs] B cComIallleHUN, TPUMEHEHNE KO-
TOPBIX OBUTO 00sI3aTEJIBHO JI0 ITOIa4YM McKal.
OroBopkKa o pa3pelieHu CIIOPOB B COTVIAIlIEHUU
CTOPOH TIpeaycMaTpuBaia ciemaytolee: «/lroboi cnop,
CBA3AHHDIU UAU He C8A3AHHDLIL C NPeOnoAazaeMbiM HaApy-
UleHUeM HACMOAWe20 COAAUEHUS, KACAIWUIICS B0NPO-
ca hakma uau npasa, 603HUKANOUEC20 8 COOMBEMCMBUL
C HACMOSWUM COAQUIeHUeM, KOMOPbLi He peulaemcs
N0  CO2NAUIEHUI0 CMOPOH, OQO0ANCEH PACCMampueamo-
ca aomunucmpamopom NASA no kocmuueckum nose-
mam, Komopulii 00513aH NONbIMAMbCS PA3PEUUms CRop.
Ecau ceoespemennoe pewenue aomunucmpamopa NASA
1O KOCMUYECKUM NOAemam He YBeHUAN0Ch YCHEXOM, A0~
0as1 U3 CMOPOH MOJcem OMNPABUMb NO NOYMe UAU UHbIM
00pazom HanPaAUMd NUCLMEHHYIO ANEAIAUUIO HA UMS a0-
munucmpamopa NASA u npesudernma uau opyzoeo coom-
semcmeyiouieeo doaxcrnocmroeo auua TCI. CoemecmHoe
peuterue aomunucmpamopa NASA u npesudenma TCI
UAU UX QOAICHBIM 00PA3Z0M YNOAHOMOYEHHbIX Npeocmasu-
menell 015 paccCMomperusi MaKoi anestayuu 64emcs
OKOHHAMEeNbHbIM. B omcymcmeue makoeo coemecmHo-
20 peulenus Hu 00OHA U3 CIMOPOH HACMOSAUE20 co2aauie-
HUSL He MOJcem 80CHOAb308AMbCS KAKUMU-AUO0 npasa-
MU UAU cpedcmeamu npasosoll 3auumol 8 a10bom cyoe
UAU UHOM OpeaHe KOMNEMeHMHOU I0PUCOUKYUL».
OTBeTUMK HAacTanuBaJl HA TOM, YTO JTaHHAsI OTo-
BOpKa JOJDKHA OXBaThIBaTh BCE CITOPHI, BKJIIOUAs
CIOphl O HapylleHuu poroBopa. Mcten 3asBui,
YTO OrOBOpPKA O pa3pellieHUH CITOPOB MOXET OBITh
pacrpocTpaHeHa TOJIbKO Ha CIOpHI, HEe CBSI3aHHbBIC
¢ HapylleHueM jaoroBopa. Jlaxke ecim 3TOT criop
MOANAaAaeT IO ACHCTBUE TOJOXKEHUSI O paspele-
HUM CIIOPOB, aIMUHUCTPATUBHBIE CPEACTBA IIPABO-
BOI1 3allIUTHI, NPEAYCMOTPEHHBIE B 3TOM ITYHKTE,
HelleJecoo0pasHbl 1, CJIeAoBaTeIbHO, HE JTOJKHBI
HCTIOJI30BATHCS UCTIIOM.

L'URL: https://cite.case.law/cl-ct/22/80/.
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Mosnuunsa cyna
Nno CrIoOpHOMY BOMpoOCy

Cyn nmogyepkHyJI, YTO CTOPOHA UMEET MPaBo HE UC-
YeprbIBaTh 3JEMEHTBl MHOTOCTYIIEHUATON OrOBOP-
KU O pas3pellleHUuU CIOpOB, €CJIM €CTh JT0Ka3aTe/Ib-
CTBa TOTO, YTO TaKasl Mpolleaypa «HelleJecoodpa3Ha
WY HETOCTYITHA» >,

I[lo MHeHMIO cynma, MCTel 3TU BO3MOXHOCTHU
He ucuepnai. Cya BbIHEC pellleHUe B MOJIb3y OTBET-
4uKa, 3asIBUB, YTO OTOBOPKY O pa3pellieHrnH CIIOpOB
cJIelyeT pacCMaTpUBaTh KaK pacpoCTPaHSIONIYIOCS
Ha TpeOOBaHUS O HApPYIIEHUU I0TOBOpAa.

United States of Americav.
One Lucite Ball Containing
Lunar Material (One Moon
Rock) and One Ten Inch

by Fourteen Inch Wooden
Plaque 252 F.Supp. 2d 1367

Hcren: Anan PoyceH, yacTHoOeE JIULIO.

OTtBetunk: HaunoHanbHOE ympaBlieHUE IO a3po-
HaBTUKE W KOCMUYECKOMY TpocTpaHCTBY (NASA),
CIIA.

Mecto pa3pemenns cnopa: ®enepanbabiii cyn CLLA,
®nopuna, Otaenenue Maiiamu.

ITpumennmoe npaso: CIIIA, ToHmaypac.

Jlara BoiHecenus pemenns: 24 mapta 2003 roga.

O6cTosTeNnbCcTBa Aena

B 1973 romy nipe3uneHt Hukcon momapun Pecmy-
osmke [oHaypac JIyHHBI KaMeHb, KOTODBIW MpH-
BE3JIM aMepUKaHCKME aCTPOHABTHI BO BPEeMsI TTOJIeTa

2 Cy0 cocaancs Ha deao United States v. Grace & Sons (1966), 6 komopom BepxosHviii cy0 8bicKazan npeonoaodicerue,
YUMo «aOMUHUCIPAMUGHbBIE NPOUEOYPbL MO2Yym Obimb HeleaecO000PA3HBIMU UAU HeOOCHYRHbIMU, eCAU CMOPOHA 002080Dd
0OHapydcusaem Hexceaanue 0eicmeosams Ul K020a y 20cy0apCmeeHH020 CAYICAUE20 CAUUKOM MAA0 NOAHOMOYUL 015
npedocmasaenus cyoebnol sauumsl... Heyerecoobpaznocms uiu HedocmynHocms aOMUHUCMPAMUBHOU 3auiumyl 00ANCHbL
YemKo NPOSBUMbCS, npexcoe uem cmopoHe Oydem paspeuieHo 000imu cgoe co0CMEeHHOe 002080PHOE COAAUCHUE».
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KocMuyeckoro kopaosst Apollo 17, a Takxke MeMo-
pUAJIbHYIO TOCKY C HAIIMMCBhIO O TPENOJHECeHUU
rnojapka 1aHHOMY IrOCyIapCTBY.

B 1994 rony ucten npuexan B [oHaypac, u Apyr
MPEAIOXKUI €My KYIUTb JYHHBI KaMEeHb Y OTCTaB-
HOTO TOHJypacCKOTo MOJKOBHMKA 3a 1 MJIH JOJUI.
Hcrenr cornacuiicsl KymuTh KaMeHb 1 MEMOPUaTb-
HYI0 10cKY 3a 50 ThIC. 10JIJI., XOTS TTOJKOBHUK HE MOT
YCTAaHOBUTH UCTUHHOE IMPOUCXOXKICHUE TTPEIMETOB.
B pesynbraTe ucrell 3ariaTil MoJKOBHUKY 10 ThIC.
JIOJIJI. HATMYHBIMM, HO TaK M HE OTAaJl eMy OCTaB-
mytocst cymmy. Hecmotpst Ha 3710, B 1996 Tomy mos-
KOBHUK JIOCTaBWJI UCTILYy B MaiiaMu JIyHHbI KaMEHb
1 MEMOpPHUaIbHYI0 A0cKy. [Tocie moayyeHuss KaMHsI
HCTell HamepeBasics npoaath ero B CIIA.

B 1998 romy oTBeTUMK OpraHU30BaJI CIEIOIe-
paumio «JIyHHOe 3aTMeHHUe» 10 TTOMMKE JIUII, He3a-
KOHHO BJIaJICIOIINX JIYHHBIMU KaMHSIMU. MIcrionb3ys
BBIMBIIIIJICHHBIE UMEHA, areHThl OTBETYMKA pa3Me-
CTUJIM B MECTHBIX Ta3eTax OOBSBICHHME O TOHCKE
1 IPUOOPETEHUN TaKUX KaMHEN.

Hcrenr orBeTws1 Ha OOBSIBAEHUE M yKasal,
YTO XOYeT MpoAaTh KaMeHb 3a MUJUIMOHBI TOJIJIa-
poB. lapBapackuii yHUBEpCUTET TOATBEPAWI OpU-
TMHAJIBHOCTh MpeaMeToB. McTelr Takke cooOIu,
YTO KaK JYHHBII KaMeHb, TaK U1 MEMOpUajIbHas J10-
cKa paHee Haxonwiuch B Pecniyoauke Tonaypac.

IMpencraBuTeny OTBETYMKA U3BSUIU TTPEAMETHI
U 3asBUJIM 00 uX KoHpuckauuu. Mcren yrBepxkaan,
YTO UMEET MPABO Ha BO3BPAT CBOEI COOCTBEHHOCTH,
MOCKOJIbKY MPaBUTEJIbCTBO HE OOOCHOBAIO MPUYM-
HY KOH(purcKanum.

B Mae 1999 rona Pecniybnuka ToHaypac Takke
oopatunachk K CIIA ¢ nmpocb00ii BEpHYTh MEMOPHU-
aJbHYIO JOCKY W JIYyHHBIA KaMeHb M TIPU3HATh UX
KYJABTYPHBIM JOCTOSIHMEM TOHIYpPaccKoro Hapoja,
a Tak>Ke MOATBEPANTh, YTO MTPEAMETHI ObLIN YKpase-
HbI Y HapoJa U MpaBuTeIbcTBa [oHIypaca.

Coenunennble LIITaThl yTBepXaanu, 4To OHU
WMeJIM TIpaBO Ha TpaXxIaHCKYyI KOH(UCKAIMIO

B coorBercTBUU ¢ § 1595a (c)(1)(A) Komekca
CIIA, KoTopBI#l TIpeaycMaTpUBaeT apecT U KOH-
(uckanmio ToBapoB, BBE3CHHBIX B CTpaHy B Ha-
pylIeHue 3akoHa. B ciyyasx KoH(UCKAIUK CYIbI
JOJIKHBI TIPUMEHSATh MECTHOE 3aKOHOAATEIbCTBO,
YTOOBI OMpeneanuTh, UMEET JU Kakoe-1ubo du-
3MYeCKOe WM IOPUANYECKOE JIMIIO UMYIIECTBO,
KOTOpOE MOXKET OBITh YKpaJeHO, U KakKas J0Js,
€CJIM TaKOBasl €CTh, HAXOAUTCS B COOCTBEHHOCTH
y TTOJTyJaTess.

Mosnuuna cyna no cnopHomy
BOMpocCYy

Dkcnept B obnactu npapa [oHaypaca 3asiBUII, UTO:

* WCTEll He MOJYYWJ TpaBa COOCTBEHHOCTU
Ha KaMeHb;

* aKT W3bIATUSI TIPEIMETOB U3
I7ie OHU XPAHWJIVCh, SIBJISIIICS XUILICHUEM;

*  TIpEAMETHI SIBJISIIOTCS focTosiHMEM [oHmypaca
B COOTBETCTBMU € 3aKOHOJATEILCTBOM DTOM CTPAHBI.

Cyn ykazaj, 4To corjacHo IpaxkmgaHcKo-
My Koaekcy [ToHmypaca 3T TpeaMEThI SIBJISIOTCS
HallMOHAJIbHON COOCTBEHHOCTBHIO OOIIECTBEHHO-
ro TOJIb30BaHUS; IMOKYIKa, TMpojaxa W Jpyrue
CAEAKW C HUMU CTPOTO 3ampelieHbl, MoKa WHOe
He OoIpeleieHO 3aKOHOoAaTe IbcTBOM [oHmypaca’.

OkpyxHoii cyn HxHoro okpyra ®aopu-
Ibl BbiHeC peuieHue B moab3y CIIA u momuep-
KHYJI, YTO JIYHHBIII KaMeHb W MeMOopHabHas
J0CKa MojieXkaT KOH(GUCKAIIMU B COOTBETCTBUU
¢ maparpadamu §§ 1595a u 1615 Konekca CIIIA.
JIyHHBIII KaMeHb M MeMOpHalbHasl 10CKa CTallu
noctosHuem lonaypaca B 1973 romy, Korma ux
noaapua Tpe3uaeHT HMKcoH, clemoBaTenbHO,
y MUCTIIAa HEe OBbLJIO BO3MOXHOCTH MOJYYUTh 3aKOH-
HBII TUTYJI HA JTaHHBIE OOBEKTHI*.

22 cents6psa 2003 roma agMuHucTpatop NASA
TOPXKECTBEHHO Mepeaa JIyHHbIN KaMeHb M1 MEMOPH -
aJIbHYI0 TOCKY mociy [oHmypaca’.

ABOpIIA,

3 Apeymenmbl cyda OmHOCUMEAbHO HEeNnpPUMEHUMOCmU Opyeux 3akonog londypaca o KyAbmypHOM HacaeOuu u no3uyus
omeemuuka nodpobHo onucausl 6 pabome Kristine Martens, United States of America v. One Lucite Ball Containing Lu-
nar Material (One Moon Rock) and One Ten Inch by Fourteen Inch Wooden Plaque 252 F.Supp. 2d 1367 (2003). DePaul
Journal of Art, Technology & Intellectual Property Law. Volume 13, Issue 2, Fall 2003, p. 7—9. URL: https://core.ac.uk,

download/pdf/232975392.pdf.

* [Noanviii mexcm peutenust docmyner no ceolike hitps://www.casemine.com/judgement/us/5914b822add7b049347834d 1.

3 URL: https://www.nasa.gov/news/highlights/okeefe _honduran_moon_rock.html.
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Hughes Communications
Galaxy Inc. v. US

Hcren: Hughes
(Hughes).
OtBetunk: HanuoHanbHOE YIpaBieHUE IO a’3po-
HaBTUKE U KocMuyeckomy mpocTpaHcTBY (NASA),
CIIIA.

Mecto pa3pemenus cnopa: [IpeTeH3MOHHBIN CyI
CIHA (United States Court of Federal Claims),
AnennsauuonHsli cyn CIHIA no denepaibHOMY
okpyry (Court of Appeals of the Federal Circuit).
ITpumenumoe npaso: CIITA.

Cymma cnopa: 102 680 625 mos.

JlaTta BbiHeceHus pemenus: 13 Hos6ps 2001 rona.

Communications Galaxy Inc.

O6cTosiTeNnbCTBaA Aena

B 1985 romy ucren 1 orBeTYMK 3aKiounsiv Coraiie-
HME O MPEIOCTABIECHUU YCIIYT IO 3aIyCKy KOCMUYe-
CKUX afmaparoB (fajiee — corjalieHue), B COOTBET-
CTBUM C KOTOPHIM OTBETYMK OBbLT 00sI3aH BBIBECTU
Ha opouTty 10 cmytHUKOB rcta HS-393 Ha kocMuue-
ckux marmiax. [To koHTpakTy NASA n0IKHO ObLIO
«IIpuJIaraTh Bce YCWIMS» JIJIST 3aITycKa arrmapaToB —
JIO TeX Top, TToKa He OyayT 3amylueHbl Bce 10 crmyTHU-
KoB cepuu, uiau 10 30 ceHTs6ps1 1994 roaa (B 3aBUCH-
MOCTH OT TOTO, KaKasl JaTa HACTYIUT PaHbIIIC).

B stHBape 1986 roma B3opBaJicss KOCMUYECKHIA
Kopabnp «Yemrenmkep»®. B abrycre 1986 roma
npe3uaeHT PeiiraH 3asBuI, YTO OTBETYMK OOJb-
e He OyaeT 3aIyckaTb KOMMEPUYECKUE CITyTHUKU
Ha 1artTiax, nocje yero NASA cooOIIMUJIO areHT-
CTBY-HCTILY, YTO OHO TTOYTH HaBEPHSIKAa HE CMOXET
BBIBECTH CITYTHUKU Ha KOCMUYECKOM IIATTJIE.

[Toay4yuB OT OTBeTUMKA JaHHYIO MH(pOpMAIIHIO,
ucTell ObLT BBIHYXIEH MCKaTh aJbTepHATUBHbBIC Ba-
puaHThl. OH 3aImycTWI TpU cBoux crmyTHUKa HS-393s
U mecTh cnyTHUKOB HS-601 Ha pakeTax-HOCUTENSIX
OIHOPA30BOT0 MCIOJIb30BAHUSI, OMHON M3 KOTOPBIX
obuta paketa JCSAT-1. CnyrHuku HS-601s Obutn
noxoxu Ha Mmoneab HS-393s, ogHako ObuiM 00-
Jiee MOIIHBIMU 1 JIydIlle TMOAXOIMIN ISl 3aITyCKOB
Ha pakeTax-HOCUTEJISIX OJTHOPA30BOT0 MCIOJIb30Ba-

¢ URL: https:,
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HuUs. CTOMMOCTD TaKWX 3aITyCKOB JJIST UCTIIA OKa3a-
JJach 3HAUUTEIbHO BBIIIIE, YEM B CJydyae IIATTJIOB,
MPEeTyCMOTPEHHBIX COTJIAIIICHUEM.

Hcreny nmoman B IlpaBurenbctBo CIIHA wuck
0 HapyIIEHUN KOHTpaKTa U U3BSITUU €ro COOCTBEH-
HOCTH 0€3 TIPeI0CTaBAEHUS CITPaBEIINBON KOMIIEH-
caumu. OeaepalbHBI Cyl MO MPETCH3USIM BbIHEC
pellleHre O HapyIlIeHWU JOTOBOpa B MOPSIIKE yIPO-
IIEHHOTO CyA0Npou3BoAcTBa. [lepen mpoBeaeHuEM
cyneOHOro pasoupaTesbcTBa MO BOMPOCY O BO3MeE-
meHun yniepoa PepepaibHblil CY 1O NPETEH3USIM
TMOCTAaHOBUJI, YTO OTBETYMK HE MOXKET MPEICTaBUTh
JI0Ka3aTeIbCTBAa, HA OCHOBAHWU KOTOPBIX BO3MOXK-
HO ObLIO OBl YMEHBIIUTH Y1IepO HAa CYMMY, KOTOPYIO
WCTEIl YIUTATUJI CBOMM KOHTpareHTaM IO MOBBIIIEH-
HBIM 1IEHaM.

KitoueBbIM MYHKTOM B MO3MIIMM MCTIA OBLI
yiiepo 13-3a BO3POCIIMX PaCXOI0B Ha 3aITyCK CIyT-
HUKOB Ha paKeTax-HOCHUTEJSIX OIHOPAa30BOTO KC-
MOJIb30BaHM, a He Ha maTmiax. Mcrel nmpeactaBul
JBa METOJIa pacyeTa yOBITKOB:

* BbIBOA 10 CIyTHMKOB Ha IIaTTJax: CpaB-
HeHue 3aTpaT Ha 3amyckK 10 cmytHukoB HS-393
Ha IIaTTjax B paMKax COIJIAIlleHUsT W 3aTpaTr Ha 3a-
nyck 10 cmytHukoB HS-393 Ha pakeTax-HOCHUTESIX
OJTHOPA30BOT0 MCITOJb30BaHUS. MeTom y4uThIBal
(pakTHUECKM MOHECEHHBIE PACXObl Ha 3aITyCK TpeX
cnyTHUKOB HS-393 Ha pakeTax-HOCHUTEJISIX OMHOpaA-
30BOI'0 UCIIOJIb30BaHMS;

* BbIBOI 10 CIyTHHMKOB Ha pakeTax: (pakTh-
yecKMe 3aTparhl MCTIAa Ha 3amyckK 10 CIyTHUKOB
Ha pakKeTax-HOCHUTEJISIX OJIHOPA30BOTO HCITOIb30-
BaHUSI CPAaBHUBAIUCH C pacXolaMu, KOTOPbIE UCTELL
noHec Obl, 3amycTuB 10 CIYTHUKOB Ha IIATTJAX,
Kak MPpeayCMOTPEHO COTJIallIeHUEM.

Mosnuunsa cypa
Nno CrIopHOMY BOMpoOCy

deepanbHBINM CyJI ITO TPETEH3USIM COCJIAJICS Ha TIep-
BBIIf METOJI pacueTa YBEJIMYEHHBIX PACXOI0B UCTIIA,
M3MEHUB 3TOT TMOAXOA B OTHOIIEHUU HECKOJbKUX
BaXKHBIX aCITEKTOB:

* Jaxe TMPUJIOKUB BCE YCUJIMSI, OTBETUMK 3a-
MMyCTWJI OBl B paMKax COIJIAIICHUsI TOJbKO TISITh

www.nytimes.com/1986/07/16/us/astronaut-s-family-seeks- 1 5-million-from-nasa.html.
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cnyTHUKoB HS-393. B cBsI3U ¢ 3TUM cya MOATBep-
AT YBEJIMYCHHBIE PACcXOAbl UCTIIA TOJBKO Ha IISTh
CIIYTHUKOB, a HE Ha JCCSTh;

* CyJ yCpPeIHWJ 3aTpaThl Ha 3aIlycK Ha IIaTT-
Jax Tpex cryTHUKoB HS-393, KoTopbie (hakTHuecKu
OBbUTM BBIBEJCHBI Ha OPOUTY Ha paKeTaX-HOCUTEIISIX
OIHOPA30BOT0 MCITOJB30BaHUS, W IIPUMEHUJ 3TO
cpeaHee 3HaUCHUE IUIST YETBEPTOTO U IISTOTO CITyT-
HUKOB BMECTO TOTO, UTOOBI OTIEJIBHO PACCUNTHIBATh
CTOMMOCTb 3allycKa KaxkJoro CITyTHMKA Ha IIaTTJie,
Kak caeiall 9KCIepT UCTIa B CBOEM OTYETE;

* Cylo OTKa3aJl MCTIY B BHIIIJIATE IIPOLICHTOB
3a TIPUYMHEHHBIN yIIIep0, a TAKKE B BO3BMEIIEHUH 3a-
TpaT Ha CTpaxoBaHMeE IJIsI 3aITyCKa ISITA CITyTHUKOB.

B kauecTtBe KOMITeHCAlMM 3a YyBeJIWUYCHHBIC
3aTpaThl Ha 3amyck uctity npucymim 102 680 625
oy, Mictell v OTBETUMK TTOAAIN alleUISILIMIO.

Wcxonst u3 HopMm o01Iero mpapa o0 MPUCYKIE-
HUM KOMIICHCAIIMY 3a HapyllIeHWe JOTOBOpa 1 I0pU-
JIMYeCKOil BO3MOXKHOCTH 3aMEHBI TOBAPOB WJIN YCIYT
10 HApYIICHHOMY KOHTPAKTY, ATIC/UISILIUOHHBIN CyI
noaaepxai nosunnio PenepanbHOro cyaa 1o mpe-
TeH3ussM. Huke MBI IpUBOAMM HECKOJIBKO HaOJII0-
JEeHUI ATe/UISIIMOHHOTO Cyla, KOTOpPbIe MO3BOJISIT
JIy4llle TIOHSTh JaHHBINA CIIop.

Bo-nepBhIx, NpaBUTEIBCTBO CIIOA
yTBEPXIano: coTJallleHhe TpearycMaTpUBacT,
YTO YOBITKU «OTPAaHUYUBAIOTCS TOJBKO MPSIMBIMU
yOBITKAMU M HE BKJIFOYAIOT KaKHWe-JIM0O MoTepu
Joxoja, IpuObUIN MU Ipyrie KOCBEHHBIE YOBIT-
Ku». B 9TOil CBsA3M ATIEIISLUOHHBIA CyI ITOI-
YepKHYJI, YTO YBEJMUYEHME 3aTpaT IpeaCcTaBisIeT
coboit mpsaMoil yiiepO, MOHECEHHBI HCTLOM,
KOTOPBI OBIT BBIHYXIEH OIUIATUTh ITOITOJHU-
TeJbHBIE YCIYTW II0 3aIlyCKy CITYyTHMKOB. [Ipu-
CYXKIeHHbIC YOBITKM HE BKIIIOYAJIH ITOTEPIO T0XO-
JIOB MJM MpuOBLIM; O00Jiee TOTO, OHU BKJIIOYAIU
TOJIBKO yBeJIMYeHHbIe pacxoabl. ClenoBaTeabHO,
yiiep6 He ABJISIeTCS KOCBEHHBIM .

Bo-BTOphIX, McTEel NPUHSUI pellcHUE BBIBE-
CTU CIYTHUKM Ha OpOUTY Ha paKeTaX-HOCHUTEIISIX
OJIHOPA30BOTO MCIIOJB30BAHUSI 32 HECKOJBKO Me-

CsILIeB 10 3asBlIeHUs Tpe3uneHTa Peiirana B 1986
roay o ToM, yTo NASA 0Oosbliie He OyaeT 3arycKaTb
KOMMepYeCKMe CMYTHUKM Ha maTtiaax. OTBeTYMK
HapyIIWI CBOU 00s13aTebCTBA 110 JIe]Y TOJIBKO T0-
cje JaHHOTO 3asBiieHus. TeM He MeHee coralie-
HUE He 3ampelago CTOPOHE 3almycKaTh OMpeaeIeH-
Hble cnyTHUKM, Takue Kak JCSAT-1. B nokymeHTe
yKa3bIBaJICsl KOHKPEeTHBIM Tun crytHuKa (HS-393)
B nipeamOysie 1 Ha3biBaauch 10 cmyrHukoB HC-9 —
HC-18. Takum obGpa3om, UCTELl UME TTPaBO 3aMe-
Huth JCSAT-1 npyrum cnytHukom HS-393. Anen-
JIILIMOHHBIN CYA OTMETUII, UYTO UCTell 3armycTua b1 10
cnyTHUKOB HS-393 Ha maTTiax, eciiu Obl OTBETUYUK
BBITIOJTHUII CBOU 00513aTeIbCTBA T10 COTJIAIICHUIO.

[MpyHMMas BoO BHMMaHME 3TU JBa apTyMeHTa,
ATeJUISIUMOHHBIIN CY/T 3asIBUITL:

DeaepalbHbBIN CYI IO MPETEH3UIM HE 3JI0YII0-
TPEOWI CBOUMU IUCKPELIMOHHBIMU ITOJTHOMOYMSIMU,
MPUCYIUB UCTILy KOMITEHCAILIMIO 32 €r0 BO3POCIINE
pacxobl, TOHECEHHBIC B CBSI3U C TOMOTHUTEIbHbI-
MM 3aTpaTaMM Ha YCJIYTH 10 3aIyCKy JBYX CITyTHU-
koB HS-601 B nononHeHue K Tpem HS-393;

OH HE 3JI0yIOTpeOU CBOMMM TTOJTHOMOUMSIMH,
MPUCYIUB UCTIYy KOMIIEHCALUIO 3a YBEJIWYEHHBIC
3aTpaThl Ha 3amyckK ciiyTHuKa JCSAT-1.

ATIEJUISIIMOHHBIN CY/I TaKXKe MOJIepKall Mo3u-
o PenepaabHOrO cyaa Mo MPEeTeH3UsIM B OTHO-
IIEHUN OTKa3a B MPUCYXIEHUU MCTIY MPOLEHTOB
Ha cyMMYy yliep0a 1 CTpaxOBbIX pacXOI0B.

Harald Mcpike v. Zero-
Gravity Holdings Inc., Space
Adventures Ltd., Thomas
Sheely and Eric Sanderson

Hcten: laponpn Maknaiik.

OtBeTuuk: Space Adventures Ltd.

Cootetuuku: Zero-Gravity Holdings Inc., Tomac
Ivan® u Dpuk Cannepcor’.

7 Aneanayuontblil cyo0 makice 3an6un, 4mo <«eOUHOOOPA3HbII KOMMEPHEeCKUil KOOECKC... NO360A51em G3biCKamb PAHULY
MenHcoy CMOUMOCHIbIO NOKPLIMUS U KOHMPAKMHOU UEHOU emecme ¢ A0biMU NOOOYHbIMU U KOCEEHHbIMU YObIMKAMU».
U.C.C. § 2—712. URL: https://caselaw.findlaw.com/us-federal-circuit/1333526.html.

§ [enepanvhwiit dupexmop Space Adventures.
? [Ipedcedamens npasnenus Space Adventures.
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Mecto pa3pemenns cnopa: ®enepanbhbiii cyn CLLA,
Bupmxunus, AnekcaHapusi.

ITpumenumoe npaso: CIITA.

CymmMa cnopa: 7 MJTH JOJL.

JlaTa BoiHecenus pemennsi: 17 mas 2017 roxa.

O6cTosiTeNnbCcTBa Aena

Hcren Taponbn Maknaiik — WHBECTOP U JIIOOUTETb
SKCTPEMabHBIX BUJJOB CITOPTa, TIpakJaaHWUH AB-
CTpuH, MpoxuBawuii Ha Tepputopun Compyxke-
ctBa baramckux OCTpoOBOB.

OTBETYMK — OSKCKIIO3UBHBI aMepUKaHCKUI
MOCTaBIIMK YCAYT KOCMMUYECKHUX MYTEeIIeCTBUM
IIJIST YaCTHBIX JIVI, BBICTYIIABIIMII B KayecTBE I1O-
CpeHUKA MEXAY YaCTHBIMU KJIMEHTaMU U POCCUI-
CKMMHM KOCMWYECKIMU are HTCTBaMU.

B 2013 romy ucrtenr moamucaa ¢ OTBETYMKOM
KOHTPAKT, B COOTBETCTBUM C KOTOPHIM €My OBLIO
MPEIIOKEHO COBEPIIUTH OKOJOJYHHBIH KOCMUYE-
CKU roJieT (majee — MUCCcHsI) Ha OOPTY pOCCUICKO-
ro KOCMMYECKOTo Kopabs (Jajiee — corjialleHue).
Hcrenr BHeC aBaHCOBBIN IJIaTeX B pasmepe 7 MIH
JIOJIT., B TO BpeMsl KakK 00Ilasi CTOMMOCTb MUCCUM
coctaBuia 150 muiH mosn. CornaiieHue CTporo 3a-
Mpelago UCTIy MPsSMOoe B3aUMOACHCTBUE C JTIOObI-
MM POCCUMCKUMU KOCMUYECKUMU areHTCTBAMM.

B mapte 2015 roga oTBETYUK pacTOpT Corjiaiiie-
HUE, He BEPHYB KJIHMEHTY YILJIaueHHY10 cyMMmy. Mcrelr
obparuiics B DegaepaibHOE KOCMUIECKOE areHTCTBO
Poccuu (PockocMoc), KOTopoe COOOIIMIO eMY, UTO:

* PockocMoc He MMen HUKaKUX KOHTPAKTOB
C OTBETYMKOM TIO TOBOJY MPOBEACHUST OKOJOJYH-
HBIX TTOJICTOB /I YACTHBIX JIWII;

10 [apaepagor 63—68 ucka ITaporvda Maknaiika k Space Adventures.
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* maHbl PockocMoca Mo MpoOBENEHHUIO OKO-
JIOJIYHHBIX TIOJIETOB €lle B pa3paboTKe, MO3TOMY
00€eCIeUYnTh OKOJIOJYHHBI TOJIET B TeueHUe OJn-
JKaMIIMX IECTH JIET, KaK 3TO ObUIO TTPEAYCMOTPEHO
corJlalieHreM, HEBO3MOXHO'.

Hcren moman MCK K OTBETYMKY, YKa3aB CJelly-
foliee:

* OTBETYMK HapyIIWJ COTJallleHue, ero Jei-
CTBUSI U Oe3efCTBUE SIBISIOTCS MOIIEHHUYECTBOM
C LIEJIbI0 TTOOYXIEHMST K 3aKJIIOUEHUI0O KOHTPAKTa
W HapylleHrueM 3aKoHa BUpKWHWM 0 3alluTe mpaB
rotpeouteneit 1977 roga'! wim — anbTepHATUBHO —
MPEACTABISIOT COOON MPUCBOEHNUE Yy>KOTO UMYIIIE-
CTBa U HEOCHOBATEJIbHOE O0OTAIlIEHUE;

* HCTEIl MMEeT IpaBO B3bICKATh (haKTUUE-
CKWIl W yCTAaHOBJIEHHBIN 3aKOHOM YIIepO, a Takxe
mrpacHbIe YOBITKH.

Mosuuuma cyaa no cnopHomy
BOMpocy

Cyn MoCTaHOBWI, UTO 3asBJICHUS Y TapaHTUU, JaH-
HbIe€ OTBETYMKOM B COIJIAIIEHUU, OBbLIA JIOKHBIMU,
JEWCTBUSI OTBETYMKA M COOTBETYMKOB TPEACTABIISI-
10T cOOO0I MOIIIEHHUYECTBO U UCTILy HAHECEH YIIepo
KaK MMHUMYM B pazmepe 7 MJIH 10J11. OTBETUMK U CO-
OTBETYMKMU JICHUCTBOBAIM CO 3JIBIM YMBICJIIOM 1O OTHO-
IIEHUIO K WCTILY, KOTOPBINA, ClIeT0BaTeIbHO, NUMEET
MpaBO Ha KOMITEHCAIUIO IITPa(HBIX YOBITKOB.

Takke OBLIO OMpENeseHo, YTO CIOp JOJIKEH
paccMaTpuBaThCS CYIOM TPUCSDKHBIX 1O XOoJaTaii-
cTBy uctia. [loce 3Toro CTOpOHbI 3aKITOYUIN MU-
poOBOE corflallieHue, MOIPOOHOCTU KOTOPOTO, K CO-
JKJIEHUIO, HE pa3riialialoTcs.

URL: https://www.washingtonpost.com

context/harald-mcpike-s-lawsuit-against-space-adventures/170f737f-fa73-4e28-9e81-d 7ebe03b 7bc 2/ ?utm_term=.

a8321f04e 70c&itid=lk_interstitial manual 11.

" Komnanus Space Adventures 3apecucmpuposana 6 Bupoxcunuu, CIIA.
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KOMMEHTAPUN K OB30PY
POCCUNCKOU CYOAEBHOU
NMPAKTUKU NO BOMPOCAM
APBUTPAXXA U TPAHCITPAHUYHbIX
CYOEBHbLIX PASBUPATEJ1IbCTB

3A 2020 roa

Huxkuma UeKuH,
Maaowul topucm ropuouyeckoli pupmol «AJTIPY/1»

poutpaxHass Accouualusl omnyonumkoBana ouyepenHoit O030p poccuii-
CKOM cyneOHOI MpakKTUKU IO BOIpocaM apOuTpaxa M TpaHCTPaHUYHBIX
CyIeOHBIX Pa30MpPaTebCTB, B KOTOPOM OBUTM MPOaHAIM3UPOBAHBI KITIO-
4yeBbIe CyIeOHbIE pellieHUs, BeiHeceHHbIe B 2020 romy.

HyxHo cka3aTh, 4TO B MPOUIJIOM IOAY MOSIBUJIOCH MHOXECTBO MHTEPECHBIX
pelieHuit CyToB Mo BOMpocaM apOuTpaxka U TpaHCTPaHWYHBIX CYJAeOHBIX pa3ou-
paTeabCcTB. Psa poccUiiCKMX CynTOB MOHMMAET 3HAUMMOCTh apOuTpaxa Kak CITo-
coba pa3penieHust COPOB U MOANEePXKUBaET ero. B yacTHOCTH, CYIbI 4acTO CChI-
JIAI0TCS Ha HEJOMYCTUMOCTh IIePeCMOTpa apOUTPaKHBIX PEIIEHUI MO CYIIECTBY;
MpeceKaroT MOIMBITKA UCKYCCTBEHHO CO3[IaTh IOPUCAUKIIMIO TOCYAapCTBEHHOTO
cyla, eclIM CIOp JOJKeH paccMaTpUBaThCsl B apOUTpaxe; yKa3blBaloT, YTO OT-
CYTCTBUE Y CTOPOHBI JAEHEXHBIX CPEACTB IJISI OIIaAThl apOUTPaKHBIX PACXOI0B
He BJIMSIET Ha UCTIOJTHUMOCTb apOUTPakHOI OTOBOPKH.

K coxaneHuto, roBOpUTHh O MOJHOLIEHHOM MPOoapOUTpakHOM MOIXOIE B pOC-
CHUIICKOM cyneOHOM cucTeMe moka paHo. OJHaKO Mbl HaZieeMCsl, UTO cyeOHas Mmpak-
THUKa OyJeT pa3BUBAThCS B 00Jiee APYKECTBEHHOM apOUTpaxKy KITtoJe.

MOXHO OTMETUThH U ApYTHMe TEHASHIIMU B CyAeOHOM MpakTUKE IO BOIpocam
apOuTpaxka U TpaHCTPAaHUYHBIX CyIeOHBIX pa3doupaTebcTB. B yacTHOCTH:

1. Cydwer evipabameiéarom kKpumepuu KOHUEHMpAUuuu 00UeCMEeHHO 3HAUUMbBIX
nyoOAUMHbBIX 2N1eMEeHMO08.
B 2020 roay cyabl paccMaTpuBaau HECKOJBKO CIIOPOB, B KOTOPHIX TpebO-
BaJOCh MPAaBUJIbHO MPUMEHUTh KOHIIETIIIMIO KOHIEHTPAIMU OOIIECTBEHHO
3HAUYUMBbIX MMyOJUYHBIX 2JIEMEHTOB, YTOOBI PEIINTh BOMMPOC 00 apOuTpadeb-
Hoctu. Cyabl Mpu3HaBaJu HaJuyue KOHIUEHTpalMU OOIIECTBEHHO 3HAYM-
MBIX MTYOJMYHBIX 3JIEMEHTOB B CJEAYIONIMX CIydasx:

* gous yyactus Poccuiickoit @egepaiuy B yCTAaBHOM KanKUTaae OTBETYM -

Ka cocrapiser 6osee 50%;
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* JIOTOBOP, M3 KOTOPOTO BO3HUK CITOP, HampaB-
JIEH Ha YAOBJIETBOPEHUE OOIIIECTBEHHBIX HYXK]I;

* JIOTOBOD, M3 KOTOPOTO BO3HUK CITOpP, MPEIyC-
MaTpUBacT pPacXodOBaHME CPEICTB OloIKeTa
Poccuiickoit ®enepanun.

[Tpu 3TOM K ciTydasiM KOHLIEHTpAIMK O0I1IeCTBEHHO
3HAYMMBIX TYyOJMUHBIX 2JIEMEHTOB CyJbl HE OTHOCH -
JIA CJIeyIoIIe MPU3HAKY:

* CIIOp BO3HUK M3 J0OToBopa cyOmoapsaa,
a KOHEYHBIM 3aKa34MKOM PadoT SIBIsSETCS
KOMIIAaHUS C TOCYIapCTBEHHBIM ydacTUeM
(6onee 50% mnpunamgiexut Poccuiickoit
Denepanun);

*  OCYLIECTBJIEHHE paboOT Ha 0OBEKTE KYJBTYpHO-
To HacJieus MO JAOTOBOPY, (pMHAHCUPYEMOMY
U3 OIOJIKETHBIX CPECTB;

*  CTaTyC «CTpaTerMyecKoro oOIIecTBa» Yy CTOPO-
HBI JIOTOBOPA;

* CMHOp BO3HMK M3 OTHOIIEHUI, PEryJInupyeMbIX
3aKOHOJIATEILCTBOM O 3aKyIlKaXx TOBAapOB OT-
JIeTbHBIMUA BUIAMU IOPUANYCSCKUX JIALI.

Takum obOpaszom, 3akjioyeHue apOUTPaKHOTO CO-
[JallleHUsI B OJTHOM M3 BBIIIEYKa3aHHBIX CIIyyaeB
CO3[aeT PUCKW ero TpU3HAHUS HEUCTIOJIHUMBIM
WM HEeNAeMCTBUTEIbHBIM, a €ro KBaJu(uKalus
B KQ4EeCTBE TAKOBOTO BO MHOTOM 3aBHCHUT OT CY/eii-
CKOT'O YCMOTPEHMSI.

2. Cyobl 3awumwarom poccuiicKkue opeanu3auui, 3a-
MPOHYMble CAHKUUAMU.

BC P® pasBuBaeT IMOIXO0Hd, COINIACHO KOTOPOMY
apOuTpaxkHoe pelleHre He MOXKET ObITh MPU3HA-
HO U TMPUBEAECHO B UCMOJHEHHWE Ha TEPPUTOPUU
Poccuiickoit @enepaunu, €civm Mepbl TrpaxkaaH-
CKO-TPaBOBOI OTBETCTBEHHOCTHU B HEM MPUMEHSI -
IOTCSI K JIU1LY, KOTOPOE HE CMOTIJIO UCITOJIHUTH CBOU
00413aTeIbCTBA B PE3ybTaTe HAJ0XEHHBIX HA HETO
caHkuMii. Takke cyabl yKa3bIBajlu, 4TO, €CIU
B OTHOILEHUU CTOPOHBI apOUTPaKHOTO corjalle-
HUS AENCTBYIOT CaHKUMWU, KOTOPbIE 3aTPYIHSIOT
WU BJIEKYT HEBO3MOXXHOCTh PACCMOTPEHMUSI CIO-
pa c ee yJyacThUeM B apOUTPakKHOM YUYPEXIACHUU,
apOuTpaxkHasi OroBopKa SIBASETCS HEMCITOJHU-
Moii. MHBIMU cllOBaMHU, CYIbl TPEAOCTABISIOT
OopraHu3alsIM, B OTHOLIEHUU KOTOPBIX BBEICHBI
CaHKIMU, CpeACcTBa MPaBOBOI 3alIUTHI B clyyae,
€CJIM OHU 3aKJI0YaJu apoOUuTpakHbIe COralieHUsI.
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3. Cyder npodondcarom 60pbdy ¢ 0peaHU3AUUAMU,
He umerouiumu cmamyca I1JIAY.

B pesynbraTe pecdopMmbl TpeTeiickoro pasoupa-
TeJIbCTBA JJISI TOTO, YTOOBI pacCMaTPUBATh CIIOPHI
Ha tepputopumn Poccuiickoit Peaepanuu, HE0O-
XOIMMO TIOJYYUTh CTAaTyC IOCTOSIHHO HEUCTBY-
IOIIEeTO apOUTPaKHOrO yupexaeHus. Mexmy TeM
HEKOTOpPbIE OpraHM3alliu 10 CUX TTIOp paccMaTpu-
BaIOT CITOPBI Ha MOCTOSTHHOU OCHOBE 0€3 Mmoyyye-
Hus ctatyca [TJAY kak apourpaxu ad hoc. Cynbl
0OpIOTCS ¢ TaKMMU OpPTaHU3alMSIMU, PETYISIPHO
OTKa3bIBasl B MPU3HAHUU U IPUBEIEHUU B UCITOJI-
HEHME UX pellleHuil Ha TeppuTtopun Poccuiickoi
®cenepauuu. B To Xe BpeMsl pellieHUS] U3BECT-
HBIX apOUTpakKHBIX IIEHTPOB (B yacTHocTU, LCIA)
Ha Tepputopuu Poccuiickoit Penmepaunu TMpu-
3HAIOTCSI, U POCCUMCKHUE CYAbl OCTaBISIOT UCKO-
BbIE 3asIBJICHUS, MOJaHHBIE B 00X0/1 apOUTpakHOM
OTOBOPKU, B TAKUX Clydyasx 03 pacCMOTpPEHMUS.

4. Apbumpaxc u 6aukpomcmeo.

3HauuTebHAs YacTh CYyIEeOHBIX aKTOB, MpPOAHAIM-
31MpoBaHHBIX B O030pe, CBsI3aHa ¢ BOITpOCaMu apOu-
TPaXXHBIX U TPAHCTPAHUYHBIX CyAeOHBIX pa3zdoupa-
TEJBCTB C YIaCTHEM JIMII, MPU3HAHHBIX 0aHKPOTaMU.
Taxk, B 2020 rony cyabi:

* OOpOJUCh C TPAKTUKON «IIPOCYKMBAHMSI»
TpeOOBaHUI JIPYKECTBEHHBIX KpPEIUTOPOB
I BKJIIOUEHUST B peecTp TpeboBaHUIl Kpe-
JTUTOPOB;

*  YCTAaHOBWJIM, YTO CPOKHU JISI TMOJAYM 3asiB-
JIeHus1 00 OTMeHe apOUTPaKHOTO PEeIICHUS
JUIT KOHKYPCHOTO yIPaBJISIONIET0 OTCUMTHI-
BalOTCSI C MOMEHTA €ro YTBEePKICHUS;

*  3alMIIadd MHTEPEeChl HE3aBUCHMBIX Kpe-
JUTOPOB, YIOBJIETBOPSIS UX UCKU 00 OT-
MEHe apOUTPaKHOTO pelleHUs], eCIu UMe-
JIMCh COMHEHUS B peaJlbHOCTU TpeOOBaHMIA
K TOJDKHUKY;

* TMOATBEPAWJIM, UYTO apOMTpaxkHOE pElIeHUE
MPOTUB JOJKHUKA-0aHKpPOTA MPUBOAUTCS
B MCITOJIHEHME B paMKax jiejia 0 0aHKPOTCTBE;

* MpPEeaOCTaBJSIIU KOHKYPCHBIM KpeIuTopaM
JOJIKHMKA TpaBO OCIOPUTH apOUTpaxkHOE
pelieHUe, Ha OCHOBaHUU KOTOPOTO €Tro
3aJI0J3KEHHOCTh Obljla BKJIOYEHA B peecTp
TpeOOBaHMUI KPEAUTOPOB;
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3aHMMaad  TMPOTUBOPEUMBYIO  TTO3UIIUIO
MO0 BOMPOCY MCHOJHUMOCTU apOUTpaxkHOM
OTOBOPKHU B cllyyae, €CJiM B OTHOILIEHUU UC-
TIa, oOpaTUBIIErocss B apOUTpax, BBeAcHA
olHa M3 TMpoleayp OaHKpoTcTBa. B omHwmx
clyJyasix CyAbl yKasblBaju, 4TO 37eCh apOu-
TpaxkHasi OrOBOpPKa CTAHOBUTCS HEUCTOJTHM -
MOI1, a B IPYTUX JeJaqud BbIBOJI O TOM, UTO 3TO
HUKAaK HE BIMSAET Ha MCIOJHUMOCTh apOu-
TPaKHOU OTOBOPKH.

5. Ilpusnanue u npusedenue 6 UCnOAHeHUE UHOCPAH-
HbIX CYO0eOHbIX peuleHUl.

3HauyuTesNbHag yacTh O030pa MOCBsIIECHA TEME
MMPpU3HAHUS W TIPUBEICHUS B MCIOJHEHUE
MHOCTpaHHBIX CYyIeOHBIX pelieHnit. B yacTHO-
CTH, CYIBI:

70

OTKa3bIBAlOT B IPU3HAHUW W TIPUBEICHUU
B MCITOJTHEHUE MHOCTPAHHBIX CYJIeOHBIX pe-
IIEeHUW, €CJIM TOCJIeHUE TPOTUBOPEYAT pe-
IIEHUSIM, TPUHSITHIM POCCUMCKUMU CYyJIaMU;
OTCTAauMBalOT KOMMETEHIINIO POCCUMCKUX CY-
OB TIO pa3pelleHnI0 CIIOPOB HA OCHOBAHUU
MPUHIIMIIA TECHOM CBSI3U;

MOCJIEI0BATEIbHO TTPOBOAST MPUHIIAN 3(PPeK-
TUBHOTO WM3BEILEHUS, JOIMyCKasi B HEKOTOPBIX
CJIy4dasix U3BEIIeHUE 10 JIEKTPOHHO MOoYTe.

| Arbitration.ru

6. Bonpocwl npumenenus unocmpanHo2o npasa.
CynaMu Takxke ObUIM pacCMOTPEHBI HEKOTOPHIE BO-
MPOCHI MPUMEHEeHMsI HOPM MHOCTPAHHOTO TpaBa:

Cy/J He TIPUHSLI PElIeH31I0 Ha 3aKJII0UeHUE MHO-
CTPaHHOTO aJaBOKaTa B KauyecTBe J0Ka3aTellb-
CTBa coJiepXKaHWsI HOPM MHOCTPAHHOTO TpaBa;
Cy/ MoJIep>KaJl TPaBOBYIO MO3UIINIO, COTJIACHO
KOTOPOM BOMPOCHI UICKOBOW TABHOCTHU OTIPEIE-
JISTIOTCSI B COOTBETCTBMU C MPUMEHUMBIM K J10-
TOBOPY MaTepUaIbHBIM MTPABOM;

B OTHOM u3 MpoaHaJTU3UPOBAHHBIX
B O0630pe nmen cyd mpuuiea K BbIBOAY O TOM,
YTO CTOPOHBI MOJYMHWJIM CBOM JIOTOBOPHBIE
OTHONICHUS YKPaMHCKOMY TIpaBy M, HECMOTPS
Ha TO YTO IO CIOPaM, CBSI3aHHBIM C OCYIIIECT-
BJICHUEM TPEANPUHUMATETBCKON WU WHOM
5KOHOMMYECKOI JESITeJIbHOCTU, CYAbl MOTYT
BO3JIOXKUTH 00SI3aHHOCTb JOKa3bIBAHUS COIEP-
>KaHWsI HOPM MHOCTPAHHOTO TIpaBa Ha CTOPO-
HBI, CYJl CAMOCTOSITEIbHO YCTAHOBUJI COJIepXKa-
HUE HOPM MHOCTPAHHOTO TpaBa, YTO KpaiiHe
PENKO BCTpeuyaeTcs B CyeOHOI MpaKTUKE;

Cyl HamoOMHWJ O TOM, YTO 3aKJIIoueHue
MO0 MpPaBOBBIM BOMpOCaM AOJKHO OBITh ab-
CTPaKTHBIM M HE 3aTparuBaTh (paKTUYeCcKue
00CTOSITEIbCTBA CITOPA HACTOIBKO, HACKOJIb-
KO BTO B MPUHIIUIIE BO3MOXHO.
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INTERNATIONAL
ARBITRATION

YEARBOOK 2020-2021

We are pleased to announce that the latest
edition of the Baker McKenzie International
Arbitration Yearbook is now available.

This new edition reviews important
developments in arbitration over the past
year across 47 jurisdictions.

https://www.bakermckenzie.com/en/insight/

publications/2021/03/international-arbitration-yearbook-2021
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